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joose 1 taken from waterfall and

bly from strongs canyon in
the plaintiff stowellsaco well succeeded

Imiinterestterest all the settlers who has
kled upon these lands and

during that year or the
rajact year the plaintiffs went across
feiravine through which waterfall
ak flowed and ou to the high
uffe or ground where strong
tyonayon creek flowed from the

detainsDtaIns and well up toward
fir mouth of the calyon and

a ditch from strongstrongsIs
ayon creek carrying it north and

1 bittle Wwestest and across the bed of
canyon creek onto their

jtbds and from that time have used
I1 torr through that ditch up to the

the pipes were put in as here
stated the plaintiffsplaintiff s also

A into waterfall canyon and
j strutteddieteldietedted a board flume of con
avableible length to take the waters
iamM up I1inn the canyon and carry

over the loose stony ground
i aw where it usually sinks to

Zmerinner grogroundund below and conducted
ter downdowu through saibaijJ ditch and

71gated the land in that manner
aeyey continued to improve and arri
he their lands and to reduce their
adsdo to cultivation from that time
i portion of the lands of the plain

in the bed or revine of
derfallterfall canyon creek are

and porous and the result
spreading waters thereon

trough open ditches was that
ciggsga sprung up in the lower part

ah air grougroundnd and near the june
of the two creeks which during

j jarirrigationrl aaion season would flow
alteA

3 an amount of water and there
augment the volume of water in

i creek
fotis use of the waters orof these

t bufes seems to have been known by
P adeB defendantsfendanta and their successors

interest and the use by the plain
fc was recognized and atom 1862
td up tofco 1880 and perhaps some
oe after that all the parties here
lo10 seemed to recognize each
hereere right to the use of water
jy held annual meetingsat which
iraterr master was elected to look
ter their joint interests in the
meantime other parties had settled
ahkX these various creeks and had
ade appropriations sub

to the prior rights of the parties
this caseand in the meetingsthey
i two classes of claims uponq
ie creek one as prior rightsright or prim

rights and others as second
rights they seem never

ive determined who the first ap
witt tors were and to have them

tedi in the order of their
HISa except tolo make two classes of
m one of the original or primary

proprietors and one of secondary
and in these meetings

4 and their predecessor
t interest were recognized as be
ging to the class designated as
enary appropriators at one meet
heldfield about 1880 a resolution was
led to have two water tumastersasters
representing the first and one

7 entingee the secondary ampro
thereby recognizing that

primary appropriators as they
rr iddsd them were entitlesentitledentitlea to equal

9 and at the same meeting as
dwterster for the primary ampro

i W w J

pria tors the person representing the
plaintiffs was elected
thereby designating him as one of
the parties who held a primary or
original right

in 1882 the plaintiffs entered into
a contract with ogden city to which
it was agreed between them and
the city that the city should put in
enclosed iron pipes to convey water
from strongs canyon creek and
from waterfall canyon creek to and
upon the lands of the plaintiffnaiff and
extending from there on totb the
city reservoir and that during the
irrigating season the plaintiffs
should have the use of said pipes to
convey the water upon their lands
for irrigating purposes aniand that
during that portion of the year
when it was needed for irrigating
purposes that they the city might
take one half of the flow of water
of strongs canyon creek and all
of the flow of Waterwaterfallfiall canyon
creek and turn it in on their reser-
voir these pipes were at once put
in and water thereafter conveyed
through them the immediate re-
sult of conveying these waters
through these closed pipes was to
dry upon the springs on the low
aroungroundsds of the plaintiffs and there-
by incidentally diminish the flow
of water in canfield creek

the plaintiffsplaintiff claim that during
all the time from 1862 through the
ditches before mentioned they bad
actually and as a matter of fact di-
verted and taken the waters of
waterfall canyon crackC and one
half of strong- s upon
their lands and they therefore
claimed that they hadbad been in the
uninterrupted and peaceable posses-
sion of one half of strongs creek
and the whole of waterfall creek
for the statutory period of seven
years and that therefore it belongs
to them

on the part of the defendants it
is claimed that they are the prior ap-
propriators and that they have the
prior right that the plaintiffs right
is a secondary right and they claim
further that the waters which were
diverted from both of the creeks
above being spread upon the
plaintiffs laud caused the springs
on the low grounds on the lower
parts of their land to flow and
thereby augment their supply
of water and that the change in
the use is detrimental to them and
is improper the defendants also
claim that the change in the man-
ner of the use and the contract by
which the plaintiff allowed the city
to put in its pipes have forfeited all
rights that the plaintiffsplaintiffis have that
is that the pipes which are now
put in belong to the city and the
water diverted through them also
belongs to the city and that the
plaintiffs have lost all control over
it it will be seen that by the con-
tract between the plaintiffs and the
city the paplaintiffsplaintiffs retain a beneficial
interest in them that by its terms
they were entitled to the use of these
pipes as conduits for their water it
was contended by counsel for the de-
fendantsfend ants that if the city should see
fit during the irrigation season to
take water down to their reservoir
that the plaintiffs only recourse
would be to an action for damages

and that the water would belong to
the city I1 cannot agree to this
view I1 think the contract is such
that the plaintiffs could enjoin the
city from so diverting the water
and that the plaintiffs retain by that
contract their right to whatever
water they had before they only
changed the manner of taking from
the streamsstream and took it in a way
which caused less loss therefore JE

do not think that the plaintiffs have
lost their right whatever they may
have hadbad by this change As to
the amount of water which the
plaintiffsplaintiffs have claimed and used
during the irrigating season and as
to what amount of water had been
turned from stronstrongs1 8 cadycanyonon creek
into their ditch thele testimony is
very conflictconflictingin it showed that
the parties haghad tried to accommo-
date each other that water asteremasters

hadbad tried to satisfy all persons com-
plainingplaining to them As a matter of
fact it does appear that for a
great portion of the time at least
one half of the waters of StrODstronggs
canyon was diverted into plaintiffsplaintiff
ditch but in this there was no
regularity in the seasons of low
water sometimes the whole volume
of water was turned into the plain-
tiffmiffstiffs ditch for a time and then
turned down the stream for the de-
fenda ts use butinbut in all the trans-
actions as before stated the plain-
tiffsmiffstiffs seem to have been recognized
as having a right as an original ap-
propriatorator andana this commented
very soon after 1862 and so con-
tinued without interruption until
1882

it must therefore I1 think be de-
terminedtermined that the plaintiffs have a
right in the waters of thethese streamsscreams
equal inm time of appropriation to
the defendants but the question
remains as to what the amount of
that appropriation was

the plaintiffs as before stated
have undertaken to establish their
title to the waters of waterfall and
one half of strongs canyon creeks
by evidence that they have actually
had and used it

in order to constitute a title by
user especially as against persons
who are as well prior appropriators
it must be shown that the use was
open notorious and adverse that is
it must be shown that the party
made claim to his rights openly and
that the other party knowing and
understanding what the claim was
acquiesced in it or at least permitted
the user in determining what the
amount in this case is we must have
recourse to all the circumstances of I1

IM
the case in the first place the jq
point of division of strongs can-
yon creek was high up in the
mountains and at a point re-
mote from the parties interest-
ed the teotimotestimonyDY shows it was
seldom visited by any but the ai

the it
is true represented all the parties
he represented the plaintiffs as well
as the defendants and the mere
fact that the had
yielded to the complaints of0f the
plaintiffs and turned water down to
them even though it maymay have con-
tinued for many years unless it
could be shown that it was brought
actually to the attention and notice


