purpose taken from Waterfall aud

sgibly from Strong’s eanyon. In
1862, the plaintiff Stowell succeeded
in imterest all the seftlers who has
settled wupon these lamls and
probably during that year or the
next year the plaintiffs went across
the ravine through which Waterfall
ereekk flowed and owu to the high
ridge or ground where Btrong’s
eanyon creek fiowed from the
mouptains and well up toward
the mouth of the caunyon, and
eonstructed a diteh from Strong?’s
Canyon Creck carrying it north and
a Jittle west, and across the bed of
Waterfall Canyon Creck, onto their
lands, and from that time have used
water througb that diteh up tothe
time the pipes were put in as here-
after stated. The plaintiffs also
went into Waterfull Canyon and
constructed a Loard Hlume of con-
giderable length to take the waters
from up in the canyon aud carry
them over the loose stony ground
telow, where It usually sinks to
firmer ground below, and condueted
water down througn said diteh and
irrigated the land iu that manner,
They continued to improve and irri-
gate their Jands and to reduce their
lamds to cultivation from that time.
A portion of the lands of the plain-
tiff; situated in the bed or revine of
Waterfall Canyun Creek, are
soft and porous and the result
of spreading waters  thereou
shrough open ditches was that
springs sprung up iu the lower part
of their zround, and near the june-
flon of the twn creeks which during
the irrigation seassn would flow
guite an smount of water anid there-
by augment tie volume of water in
dil.r)ﬁeld creek.

This use of the waters of these
srecks seems to have been known by
the defendants and their successors
in interest and the use by the plain-
tifis was recognized, and from 1862
and up o 1880, and perhaps some
time after that, all the parties here-
unto seemed (o recognize each
others right to the use of water.
They held annual meetings,at which
a water master was elected to look
atter their joint iuterests. In the
meantime other parfies had settled
pear these various creeks and had
made appropriations therefrom suh-
ject to the prior rights of the parties
to this cuse,and in the meetingsthey
recognized two classes of elaimaupon
this creek, oneas prior righta or prim-
ary rights and others as second-
ary rights. They seenn never
to have determined who the first ap-
propriators were and to have them
rated in the order of their appropri-
ations except Lo make two classes of
them, one of the original or prituary
appropriators and one of secondary
appropriators, and in these meetings
the plaiutiffs and their predecessore
in iterest were recognized as be-
Jonising tv the class designated as
primary appropriators. Atoue meet-
ing held about 1880, 4 resplution was
passed to have two water masters,
one representing the first and one
representing the secondary appro-
priators, therehy recognizing that
the primary appropriators, as they
termed them. were entitled to equal
rights; and at the same 1eeting, ns
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priators, the person repregenting the

Iaintiffs was clected watermaster,
hereby designating him as one of
the parties who held a primary or
original right.

I'n 18382 the plaintiffs entered into
a eontract with Ogden City to which
it was agreed between them and
the eity, that the city should put in
enclosed iron pipes to convey wuter
from Strong’s Canyon creek and
from Waterfall Canyon creek,to and
upon the lands of the plaintifi’ and
extending from there on td the
eity reservoir, and that during the
irrignting season the plaintiffs
should have tbe use of said pipes to
convey the water upon their lands
for irrigating purposes, and that
during that portlon of the year
when it was needed for jrrigating
purposes, that they, the city. might
take one half of the flow of water
of Strong’s Canyon creek and all
of the flow of Waterfall Canyon
creel, and turn it in on their reser-
voir. These pipes were at once put
in and water thereafter conveyed
through them. The immediate re-
sult of conveying these waters
through these closed pipes was to
dry upon the springs on the Jlow
grounds of the plaintifts and there-
by incidentally diminish the flow
of water in Canficld ereek.

The plaintifi*s claim that during
all the time from 1862 through the
ditehes before mentioued they had
actually and as & wmaiter of fact di-
verted and taken the watets of
Waterfall Canyon Ct‘_egk and one-
half of 8trong’s Canyofi’Creek upon
their lauds and they therefore
claimed that they had been in the
uninterupted and peaceable posses-
sion of one-half of Strong’s Creek
and the whole of Wateriall Creek
for the statutory period of seven
years, and that therefore it belongs
to thetn.

On the part of the defendauts it
is elaimed that they are the prior ap-
propriators and that they have the
prior right, that the plaintifi*s right
is a secondary right; and they claim
further that the waters which were
diverted from both of the creeks
above being spread upon the
plaintiff’s land eaused the springs
on the lJow grounds on the lower
parts of their land fo flow and
therchby augment their gupply
of water; and that the change in
the use is detrimental to them and
ig improper. The defendants also
elaim that the chatge in the man-
ner of the use and the centract by
which the plainkiff allowed the city
to put in its pipes have forfeited all
rights that the plaintiffs have; that
is, that the pipes which are now
pul in belong to the ecity and the
water diverted through them also
belonga to the city and .that the
plaintiffs have lost all control over
it. It will be geen that by the con-
tract between the plaintiffs and the
city the plaintiils retain a beneficial
interest in tirem; that by its terms
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and that the water would belong to
the city. I cannot agree to this
vigw,
that the plaintiffs could enjoin the
city from 8o diverling the water,
and that the plaintiffs retain by that
contract their right to whatever
water they had before, They only
changed the manper of taking from
the streams, and took it ina way
w hich caused iess logs. Therefore I
do not think that the plaintifiy have
lost their right, whatever they may
have had, by this change. As to
the amount of water which the
plaintiffs have claimed and used
during the irrigating season, and as
to what amount of water had been
turned from Strong’s canyon creek
into their diteh, the testimony is
very conflicting. It shiowed that
the parties had tried to accommo-
date each other; that waterinasters
had tried to satisfy all persons eom-
F]aining to them, As a matter of
act it does appear that for a
great portion of the time at least
one-half of the waters of Strong?’s
Canyon was diverted into plaintiii’s
diteh. But in this there was no
regularity. In the seasons of low
water soimnetimes the whole volume
of water was turned into the plain-
tiff’s dJditch for a time, and then
turned down the stream for the de-
fenda t’suse. But in all the trans-
actiong, as before stated, the plain-
tifls seem to have bLeen recognized
as having a right as, an original ap-
propriator. And this eonunenced
very soon after 1862 and so con-
tinued withoub interruption until
1882.

It must, therefore, I thiuk, be de-
termined that the plaintiffis have a
righit in the waters of these streams,
equal in time of appropriation to
the defendants; but the question
remains asto what the amount of
that appropriation was.

The plaintififs, as before stated,
have undertaken to esiablish their
title to the waters of Waterfall and
one-half of Strong’s Canyon Creeks
by evidence that they haveactnally
ha:d and used it.

In order to constifule a title by
uger, egpecially as against persons
who are as well prior appropriators,
it must be shown: that the use was
epen, notorious and adverse; that is,
it must be shown that the party
made claim to his rights opeuly,and
that the other party, knowing and
understanding what the claim was,
acquiesced in it or at Jeast permitbed
the user. In determining what the
amouut in this case is, we must have
recouise to all the circumstances of
thie ease. In the first place the
point of divigion of Strong’s Can-
yon Creek was high up in the
mountsins and at a point re-
mote from the parties interest-
ed. The testimony shows it was
seldom visited by any but the
watermaster. The watermaster, it
is true, represented all the parties.

| He represented the plaintiffs as well

they were eutitled to the useof these | as the defendants; and the mere

pipes as eonduits for their water. Tt/ fact

that the watermaster had

was contended by eounsel for thede- | yielded to the cemiplaints of the
fendants that if the city should see|plaintiffs and turued water down to
fit during the irrigation scason to |them, oven though it may have con-
take water down to their reservoir |tinued for many years unless it
that the plaintiffs’ only recourse|could be shown that it was brought
watermaster for the primary appro-i would be fo an action for damages, | actually to the nttemtion and notice

think the contract is such

-



