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Memorial of Certain Lawyers.

The following is copied from the
Congressiondl (lobe of Feb, 5, be
ing the report ‘of a portion of the
proceedingsin the House of Rep-
resentatives the day preceding.
The Globe being the official record
of Congress, the document cannot
well be denied by the signers—

s UTAIL.

Mr. MERRITT. 1 ask unanimous
consent that the memorial I hold

in my-hand be printed in the Globe, |

There was no objeetion, and it
was ordered accordingly.

The memorial is as follows:
Utah—Its Territorial Policy

its Relation to the Federal

crnment. -

The condition of Utah is execep-
tional from that of all the other
Territories, and therefore requires
special and exceptional legislation.

his truth is made manifest by the
course of legislation by the Terri-
tory, and the present condition of
ﬂnnf'uﬂiun, disorder, and anarchy
existing in the Territory co uent
upon the long-continued and hith-
erto unchecked abuse of the legisla-
tive power.

A reference to the record will es-
tablish these propositions:

1. From the very beginning the

legislation of Utah has been in-
imical to and subversive of the
Federal authority within the Terri-
tory.
- ::‘.} The Territorial Legislature has
resorted to every device short of
open rebellion to deprive the Gov-
ernor and judges n]I)‘pointed by and
representing the Federal Govern-
ment of all power and authority
within the Territory.

3. It has purposely neglected for
twenty-one years to pass and escab-
lish a wholesome, general system of
laws necessary to the welfare of a
civilized community:; but, on the
contrary, has,in terms and practice,
cantoned out the legislative author-
ity to municipal eorporations—and
so spread and extended are these
corporations that they include al-
most all the settled lands in the
Territory—and invested them, by
elaborate charters, with the most
absolute and monstrous powers for
oppression and tyranny.

4. It has, in terms, divested of
their jurisdiction and pewer the
courts of general jurisdiction,whose
judges are appointed by the Feder-
al Eim'emmeut, and assumed to
parcel out that jurisdietion to local
and inferior courts, filled by local
appointments or election,which in-
ferior courts it has exalted and
made,not only co-ordinate with,but
independent of the former.

5. It has assumed to grant and
parcel out to a few favorites the
timber in the mountains and kan-
vons, and also the usufruet and
control of streams of running water
in the Territory, rendering the body
of the people dependent therefor
on them. ‘

6. Instead of providing for and
building up common schools for ed-
ucation, it has provided and devot-
ed escheats and confiscations for the
use of a church, and te bring hither
its converts from Europe by takin
property in utter disregard of al
rights of heirs and ereditors.

7. It has provided extraordinary
and arbitrary rules, whereby the
citizen has been deprived of his
roperty without due process of

aw. |
8. The municipal governments
established by ity and sl]}remt over
the habitable parts of the Territo-
ry, have established and put in
force elaborate codesof laws, most-
ly uniform, but most oppressive,.
vexatious and arbitrary in their na-
ture, and far more so in their execu-
tion by means of tribunals unau-
thorized by law.

As a natural consequence of these
long continued and unchecked abu- |
ses, the following evils aflict Utah
to-day, and will continue until the
appropriate remedy is applied by
Congress :

I. Two hostile jurisdictions; one
by courts deriving their authority
from the organic act, and the other
from unwarranted Jlocal legislation
repugnant to that act; both assum-
ing and exercising unlimited gene-
ral jurisdiction at law, as well as in
equity, criminal as well as civil,
whereby the administration of the
law has fallen into utter disorder
and confusion, in which a violent
collision is liable to oecur at, any
time.

2. Two systems of law; one enac-
ted by the Governor and Legisla-
tive Amembly, very meagre and
wholly inadequate to the exigen-

cnd
(fov-

cies of a civilized community, and

consisting for the most part of char-
ters, franchises, grants of special
and exclusive privilege, and acts
providing agencies ana means for
enforcing the other, which consists
in the codes adopted by the numer-
ous municipal corporations which
are made to cover the territory like
a piece-quilt.

3. A set of territorial officers who
acquire and hold their offices in a
manner contrary to the provisions
of the organiec act, and are wholly
subservient to the local and inferior
courts,

These are grave charges, and now
for the proofs:

SPECIFICATIONS.

To sustain the first and second
propositions of the above statement,
reference is made to the following
acts of the Territorial islature:

‘*An act in relation to the judi-
ciary,” passed January 19, 1855,

)gtga?] 29 of the General Laws of

This act by its first - section gives
to the district courts, presided over
by Federal appointees, such juris
diction in civil and criminal cases
-:fmly as Is not otherwise provided

or. |

The same aet (section twenty-
nine) provides that the probate
courts, which are predided over by

ersons elected by the vote of the

erritorial Legislature, shall “have
power to exercise original jurisdie-
tion, both eivil and eriminal, and |
as well in chancery as at common
law, when not prohibited by legis
lative enactment,”

The attempt, therefore, to ab-
stract the rightful jurisdiction from
the courts instituted and filled by
the Federal authority, and to trans-
ferit from the tribunal charged with
it by the organie act to those of lo-
cal character, is too plain for argu-
ment. _

This act provides by its first sec-
tion “that all the courts of this
Territory shall have law and equi-
ty Jjurisdiction in civil eases, and
the mode of proceedings shall be
uniform inall of said courts.”

By this act it will be seen that
not only are the probate courts giv-
en ]lmwerﬂ which the supreme court
of the Territory has again and again
denied ¢an be conferred, but even
Justices of the peace have unlimited
Jurisdiction in equity. |

When it is explained that in ad-
dition to the diflerent tribunals
which are authorized by the organ-
ic act (section nine, organic act) the
Legislature has organized a “*county
court,” (page 206 of the General
Laws of Utah,) also a mayor's and
aldermen’s courts, (see chanter of
Great Salt Lake and other cities,)
the enormity of this grant to these
petty courts may be appreciated.

The last section of the act first re-
ferred to provides (pages 31 and 32,
General Laws) “that any matterin-
volving litigation may be referred
to arbitrators or referees selected by
the court or the parties,” and upon
a heéaring before such tribunal it is
required to decide the matter, and
file its judgment, which is to he en-
tered and have the same effect as il
given by the court.

The right to a hearing by a judi-
cial tribunal is thus denied, and the
right of trial by jury abolished un-
less the court see fit to grant it.

The repugnance of this legisla-
tion, not only to the organicact,but
to the principles of common right,
we submit has no parallel in the
legislative history of any other
country.

The Supreme Court of the United
States having recently, in the case
of Clinton vs. Englebrecht, affirmed
the binding force and wvalidity of
the present jury law of this Territo-
ry, especial attention is called to
the complications and bhurdensome
provisions of thislaw. Withouten-
tering into an elaborate detail of its
objectionable features, we will sim-
Bly state that the Mormon element

ave the exclusive control of the se-
lection of jurors in our courts of gen-
eral jurisdiction, and that for the
improper exercise of, this control,
for the prejudices and partialities of
the element aforesaid inst other

rtions of the people of said Terri-
ry, there is no remedy or redress
whatever.

Furthermore, it is our conviction
that under the present system, car-
ried out with the purest motives'
and best intentions, the machinery
(so to speak) of the system is so
complicated, and in different parts
has to be worked by so many differ-
ent persons, that to obtaina jury
anel in any ecase not justly subject

challenge will be very difficult;
that ina great majority of cases
such challenge could be properly
interposed for defects occurring in

i

g

1 deliberate.

simply *carrying out or attempting

to carry out the provisions of t-lml

<0, the right of

law,

And this bein
trial by jury in this Territory is in
effect denied, and criminals go un-
punished and the rights of the peo-
ple unprotected.

Reference is also made to page 33,
section four of an act in relation to
Justices of the peace. By this sec-
tion such courts are permitted to
“‘decide eases without - process™
when the amount claimed is less
than 3100, and by section thirteen,
same page, it is provided “that
when the amountexceeds $10), the
Justice shall have the same powers
as other courts of arbitration, and
shall have power to enforece his de-
cison thereon, which decision shall
be an end of the controversy.”

Such monstrous provisions need

no comment for their condemna-
tion. :
By the act of 1870 some portions
of the acts referred to are repealed,
but the proposition that the gen-
eral system of legislation in Utah
has been subversive of the author-
ity of the Federal Government is
not aflfected by this fact.

We submit further that in pro-

viding for the filling of offices of
territorial marshal, (Laws of Utah,
page 38,) territorial attorney gen-
eral, (page 38,) territorial auditor,
(page 75,) territorial treasurer, (page
77,) territorial school superintend-
ent, (page 221,) territorial surveyor
general (page 77,) territorial ward-
ens of penitentiary, (page 96,) terri-
torial directors of penitentiary,
(page 96,) territorial notaries publie,
(page 214,) by the joint vote of the
Legislative Assembly, isadeliberate
violation of the seventh section of
the organic aect, which provides
that all such officers shall be ap-
pointed by the Governor, by and
with the advice and consent of the
territorial council,
We also submit that the act of
February 12, 1870, prostitutes the
right of suffrage by conferring it on
an alien woman without even qual-
ifieation of time of residence, but
on the sole condition that she bhe-
come what is termed the “wife™ of
a ‘‘eitizen,” without any limit to
the capacity of such *‘citizen,” for
this new process of naturalization.
When it is remembered that most
of these women. by assuming dom-
estic relations which are in viola-
tion of the laws of Congress, could
not become citizens by naturaliza-
tion in the courts, the purpose of
this summary process of making
legal voters of them is apparent.

n support of the third, fourth
and eighth propositions we advert
to the absence of any statute of
frauds, of registration. of inheri-
tance or marriage.  Such an omis-
sion cannot simply be an oversight,
but must have been intentional and
We submit that the or-
dinary exigencies of a civilized
community demand legislation up-
on these subjects,

About four fifths of the legisla-
tion of the Territory during its ex-
istence for twenty-oue years is made
up of charters to local municipali-
ties and grants of special privileges
to individuals, as will be seen by
reference to the volume containing
the general laws, from which we
have quoted. |

We refer to the following: Paro-
wan city, 25 square miles; Millard
city, 86 square miles; Tooele eity, 9
square miles ; St. George city, 25
square miles; Beaver city, 36 square
miles; Fillmore city, 36 square
miles; Grantsville eity, 18 syuare
miles; Coalville city, 20 square
miles; Deseret city, 36 square miles;
Smithfield eity, 16 square miles;
Franklin city, I8 square miles; Hy-

ram city, 9 square miles; Mendon |

city, 9 square miles: Willard city,
6 square miles; VWashington city. 20
square miles; Cedar city, 36 square
miles; Lehl city, about 16 square
miles; American Fork, about 16
square miles; Pleasant Grove, about
40 square miles; Provo Grove,about
=) square mile«} Springville Grove,
about 25 square miles: Spanish
Fork, about 20 square miles; Pay-
SOn i“nrk,. about 25 square miles;
Manti Fork, about 16 square miles;
Salt Lake Fork, about 7
miles; Nephi Fork, about 16 square
miles; Alpine Fork, about 4 square
miles; Ogden Fork about 20 square
mi Jes;
miles ;
square miles; Moroni Fork, about 40
guare miles; Drigham Fork, about

uare miles: Richmond Fork,
about 16 square miles; Kaysville

Fork, about 15 square miles;
Ephraim Fork, about 12 square
miles; Mount Pleasant, 16 square
miles; Spring Fork, 16 square
miles,

Exact figures are given when
possible. In other cases natural

square

Logan Fork, about 16 square
Wellsville Fork, about 16
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objects, and not distances are given
for  bounds, but the aggregate is
probably far greater than here stat-
ed. To show how comprehensive
the plan is, it may be mentioned
that in guiug south the traveler
enters the corporate limits of Lehi
~when he enters Utah county, and
from that into American Fork, and
so on into Pleasant Grove, Provo,
Springville, Spanish Fork, Payson,
&e., passingout of one ﬂll]f’ to enter
another, so that through the length
of the - county he is within
corporate limits, thm:gh for much
of the distance beis miles from any
habitation, and for the entire dis-
tance of three or four hundred miles
south to St. George, as a general
rule, he is within the limits ofa
corporation when he is not on the
desert. ' |

The next step in this process was
to canton out the legislative power
to this system of municipalities,
which was done in the wvarious
charters, and their numerous Jocal
legislatures proceeded under them
to establish and put in force an
elaborate system of laws, whichare
still kept in operation.

A reference to such charters will
indicate what enormous powers
have been assumed and exercised
under them, so comprehensive in
fact that the Legislature has never
found it expedient to pass any law
in reference to the crime of assault
and battery, and many other sub-
jects of general laws. Thus the
legislative power which was by the
corganie act (section four) delegated
exclusively to the Governor and
Legislative Assembly, with a pro-
vision for the submission of all laws
to Clongress, (section =ix) has been
redelegated to these irresponsible
bodies without any check or par-
ticipation by the Governor, or any
means for their submission to Con-
Zress, _

The next and final step in this
process of independence was to pro-
vide judicial machinery for putting
into operation this system of loecal
codes, without any check or control
by appeal or otherwise, by the
courts of general jurisdietion provi-
ded by Congress and filled by Fed-
wral appointment. The entire judi-
cial power of the Territory is by the
organicact (section nine) vested in
four grades of courts, namely: a su-
preme court, district courts, probate
courts, and justices of the peace.
But by these charters mayors” and
aldermen’s courts are created, and
the judicial power cantoned out to
them, with justices of the peace to
put.in force their separate machine-
1y, and appeals from them are only
allowed to the probate courts,which,
as has been seen, are invested for
this and all other purposes with ap-
pellate as well as general original
Jurisdiction,eriminal as well as eivil,
in ehancery as well as at law, to the
exelusion of the district courts. By
these means there have been estab-
lished and vigorously maintained
in Utah an independent system of
laws and an independent judiciary.
to which all the local authorities
and local ministerial officers are
wholly subservient; among whom
are those invested with the fl}uwm

-
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to seleet and summon all jurors,
grand as well as petit, for the ad-
ministration of territorial laws in
the district courts. Hence, the ad-
ministration of justice has fallen in-
to utter disorder and confusion.

Persons accused of crimes and
committed to custody by the district
courts or judges are discharged on
habeas corpus by the probate judges.
The probate courts, assuming as
law that all acts purporting to con-
fer jurisdiction upon them not dis-

—

by Congress, are exercising all over
the Territory unlimited jurisdietion,
original and appellate, criminal as
- well as civil, in ehancery as well as
at law, which these various acts as-
sume to confer. In them equity
is blended with remedies at Jaw in
one and the same casel grand juries
‘are impaneled, indictments found
‘and tried for every grade of crime.
In some cases prisoners under ac-
cusation or trial upon such indict-
'ments, have been discharged or
held to answer, as the showing re-
quired, before distriet courts by dis-
trict judges on habeas corpus. And
in all this confusion, though often
decided, no question is determined,
but everything is moving on in the
full tide of diserder, toward a vio-
lent collision which must result if
 Congress fails to interpose by ap-
propriate legislation.

- As relates to fhe fifth proposition,
'the various acts granting to legisla-
tive favorites “exclusive control™ of
streams of water, upen which large
settlements depend for irigation
‘and other uses, and of timber, and
 the kanyons by which access to

approved by Congress are approved

timber is had, are too numerous to
he specified here; but in addition to
all these special grants, there is a
general provision to effeet exclusive
control of all other timber, water-
power, and streams in the Territory,
provided in the seventh section of
anaet creating the office of select-
men and eounty courts, and defir-
ing their pewers and &utiee, page
206, sections seven, eight, and nine,
which grants to.the county courts
the “icontrol of all timber, water

privileges, or .any water course, or

creek, to grant-mill sites, and exer-
cise sucly powers as in their judg-
ment shall best preserve the timber,
and subserve the interests of the
settlements in the distribution of
water for irrigation or other purpo-
ses, Grrants. or rights held under
legislative authority shall not be in-
terfered with.” Thus the special
grants which include the most im-
portant streams and most aecessible
timber are made absolute and free
from all interference, and all the rest
is committed to the discretionof the
county courts. If any one should
be surprised at the extent of the as-

| suntion, and doubt the power to

enforce it, with all the machinery
and loeal forms of government act-
ing as a unit, let him consult the
actual events in Utah.

Among the anomalies of legisla-
tion, reference is made in support
of the seventh pro yosition to the
folowing act, which is here cop-
ied, that no one may suspect that
injustice is done by construction of
it namely, pages0:

“CITAPTER XXT.—An act providing
for the management of
certain property.

“Section 1.—Be it enacted by the
GGovernor and Legislative Assembly
of the Territory of Utah, That the

probate judge in each county is em-

powered and required to take pos-

session of all property left by any

deceased or abscondent person,
when there is no legal claimant
known or sufficiently near to see
to it in season; and shall forthwith
appraise and make two lists of said
property, and keep one on file and
furnish one to the treasurer of the
perpetual emigrating fund.

““Sece, 2.—1t is hereby reade the
duty of every person having such
property in his ion, or know-’
ing it to be in the posscssion of any
other person, te report the property
forthwith, and the name of the
person in possession thereof, to the
probate judge of the county where

said possessor is at the time; and
sald judge shall take possession of
such property assoon as practicable,

and proceed therewith as required
above.

“See. 3.—Atb the earliest practic-
able date the probate judge shall
place said property, or the avails
thereof, in the possession of said
fund, the value thereof to remain
there until proven away by a legal
claimant, when said jud shall

give an order therefor on the treas-

urer of the fund.

USees 4—A failure to  comply
with the reguisitions of this act
may be punished by costs, damages,
and fine, ml'udgt.'d" by any court
having jurisdiction.

“Approved January 20, 18547

It matters not by what meauns a
arty may die, or what dependent
amily or just creditors he may
have, or by what prcssure he
became  an ‘‘abscondent,” the
probate judge 1s authorized to
seize the property “left,” ap-
praise it at his own discretion, sell
it at his own price, and ““at the ear-
liest practicable date” place the
same or its avails “*in possession of”’
a,' ‘fund,” not a public officer under
official bonds; and when ‘‘proved
away by a legal claimant™ his
remedy ends by getting an order on
a “*man in buckram.” The statute
of limitations, approved February
16, 1872, under one construction of
it will, if not disapproved by Coif-
gress before February 16, 1873, bar
thencelforth all remedies for wrongs
of this class, as well as many others
which * have oceurred more than
three years prior to that time.

. In support of the eighth proposi-
tion we would say that justices of
the peace, by the act referred to,
(sec. 15, page 33,) are empowered to
enforce  arbitrations when the
amount in controversy exceeds $100,
and their decisions are made final.

The mayors of corporations are
authorized to exercise the right of
eminent domain (an attribute of
sovereignty) by taking private pro-
perty for public usesanywhere with-
in thelr corporatioxs ‘without any
check to oppression. (See charters
Salt Lake, .][’rm o,etc.) The by-laws
and ordinances of these cities autho-
rize the seizure and destruetion of the
property of tlie citicens. The case



