3850

judicial procecding.

This ia the|pose their counsel made o mistake,

only provision that can apply to this | should the respondents be held re-

case. The acts of the trustees were
neither disorderly, contemptuous
nor insolent. They properly. made o
statement of their reasons for with-
drawal, therefore it was not gratuit-
ous, There had been changes which
tnduced them to withdraw, and
they had the legal right to de so.

Judge Judd—But don’t you think, |

ns the court think, that they might
havedone it in a little more respect-
ful language?

Mr. Baskin—If you know any-|courtwill fin

thing about the standing of thusc
gentlemen, their disclaimer-—
Judge Jundi--Undoubtedly. But
after all the construction iaamatter
of lnw for thia court, and not for
them.
Mr. Baskin—ILt bucomes the duty

aponsible therefor? Cerlainly not.

It ia alleged that there are false
statements here. That is, the con-

struetion is that they were false, If|P

it i susceptible of a consgtruetion
cxcludin%]the idea of cuntempt, in
view of the emphatic discinimer, it
ahould be given. One of the mem-
bers of this court dissented from the
view as to the contempt. 1 nsk the
court to give these respondents the
benefit of any doubt. 1 hope the
it possible to acgquit
the gentlemen of eontempt, for 1 am
satisfied they did not mean it. They
have made n diaclaimer under onth,
and it takes nway whatever sting
there is,

Judge Judd—Then it would have
been more graceful on the part of

of thelr attorneys to construe the | your chents to have come fo the
Inw at times, and if they make a |court and asked leave to withdraw
mistake their elients should not be | the pa

responsible. Ifthis had been mani-
fustly contem ptuous, the court could
tuke it up, and it could not be ex-
plained away. But that is not 8o in
the languageof this statement.  Its
language is respectful, and the con-
tempt grows out of the construc-
tion put on the wholelanguage. The
trustees had been advised that they
could become partics to the case, by

g‘wntlng n petition to the court.

his they did, und by the evidence

taken before the refuree, it is
ghown that they hal grounds
on which to aet. The argu-

‘ment of the counsel nppointed by
the court shows that they took this
view. The government attorney
nsserted that the elnim of the re-
ceiver and hig attorneys was exorbi-
tanf. The respondents were acting
upon what they belicved to be their
legnl right. The guestion is, Did
they act in good faith? [ muast gay,
with anll due. respeet, that they
did. ] have been greatly embar-
rasged by the declaration that the
withdrawal was scurrilous and un-
true. The points thus designated
are not nomed.  There are no speci-
fications. It does not show what
part is seurrilous, or what pmt is
untrue. That statement simply
showed that the trustees withdrew
because they eould not offer testi-
mony o the con;yunsation.

Judge Judd—You see the og)inlou
of the court here very plainly ad-
Jjudged that paper to be contemptu-
ous?

Mr. Baskin—I do.

Judge Judd—Then why spend
your time on the uestion of apeci-
fleations?

Mr. Baskin—You say they are in
contempt for filing that lmpcn'

Judge Judd—That Ia it.

Mr. Baskin—The res*.ondqnta Ay
they were ailvised by their counsel
that tiie statements in the paper filed
were prudent. They were informed
by their counsel as to the construe-
tion of the order of the court, and
relied on that information. B
reference to the subsuquent proceed-
ings, it will be seen that the re-
ceiver’s nttorneys and the examiner
took the snme view.
mistake, so did they. But did we
intentionally make a mistake? If
it wnz an honest mistake, it conlaing
no clements of contempt. But sup-

If we made n

I

Mr. %Enskin-—Well that view did
not oceur to me. \r\;e did not un-
derstand that it was equivalent to
change the thing. Renlly we are
in that attitude, 1f they have done
anything improperly in that paper
they have apologized for it by their
disclaimer, and 1 do not se¢ that it
would make the case uny diflerent
whether we ecame into court that
way or explained it nway. In
either case we did not intend any
contem pt.

Judge Judd—As you remark,
however, their disclaimer 1s a very
material thing when it comes to the
question of punishment. Of conrse
you will nnderstand, as an attorney,
that the court would never have al-
lowed to go upon its file a paper
which it concelves to be contempti-
ble., Itean Le brought into court
to be read.

Mr. Baskin—Not only that, there
is no dispute about the facts.

Judge Judd—I1 want to usk you,
Judge Baskin, one guestlon before
you take your seat.  What explana-
tion have you to give to the court
for the conduct of that fourthh man,
who had never been any party to
any proceedings herein  before?
Why should he have come in here
and throw himsclf into that attitude?

Judge Baskin—Of eourse 1 do not
know the fucts connected with that.

Judge Zane—I can answer that.
This fourth nmian, you mean My,
Colbath.,

Judge Judd—Yes,that is the man.

Judge Zane—The fourth man, Mr.
Colbath, wns chairman of trustees
of I2thh school district and was
nuthorized to sign original petition;
on that day the funernl of hig father-
in-law occurred, and he could not
come to sign it. He authorized the
secretary, Prof. Millspaugh, to do
80, When the withdrawal was pre-
pared, he thought, as he had as-
sumed responsibility as to the peti-
tion, it was proper to sign it. e iy
known ns o man of conrage, and did
not wish to shirk any responsibility.
He did not intend nny contempt
whatever.

JUDGE ZANE

then procecded with his argument.
He said that in the anewer to the
rule requiring the trustees to show
cause why they should not be pun-
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ished for contemnpt, they set forth
their justification and cxeuse. They
disclaim nny intention to insult the
court or defy its authority. ln view
of the facts stated there, I think it

under which the withdrawal was
presented to the court. In the
first place I was asked to appeat.
Thie was about the 224 of Novem
ber., I told them 1 would bring the
mtter to the attention of the court.
I did so, and was directed to put
the matter in writing. This was
done, and the petition was present-
ed at the next sesaion of the court.
The atatemente in their petitlon
were made after investigation, Its
form and langunge were not their’s.
It poseibly wns not as well chosenl
ns it might bhave becn. I express
my regret At my weakness in that
regnrd, The court ruled that the
trustees could not be made d
party, and gave to the petition b
construetion that was not intended.
The truatees dld not want to prose-
cute the charges of fraud and cor-
ruption, bnt wanted to examine a8
to the compensation.

Judge Judd-—Now, Judge Zane,
there I8 where your «lients started
wrong, The opinion of the court,
which was written by Justice Hen-
derson, should have been examined,
and it would at once have Leen seen
that that onler was not in usecord-
ance therewith, Tihen your clients
should have halted at that point
until they had taken the further ad-
vice of this eourt; for it would then
have bren evident thaf the order was
wrongly written. 1 su%;;ose that grew
out of what seems to be a very care-
less practice here — lenving the
drawing of orders to theclerk, with-
out their being superintended by the
attorneys in the case.

Judge Bandford—If you remem-
ber, attentlon was called to that fact,
that the order would Le submitted
to both sldes. [ mysclf called at-
tention to it.

Judge Zuane—I su I have
been delinguent in the matter, as
I probably have been in many
others.

Judge Zane went on to explain
that the idea was that the compen-
sation could Le contested, and it
was that view under which they

roceeded. That effort was abortive,

he matter again came before this
court, which exchded testimony
concerning the amount of compensa-
tion. Whoen this was done, I asked
that we might offer eviden-e (o
show that the claim for $25,000 was
exorbitant, This was not granted,
and 1 consulted with my elients.
They said they had nothing personal
against Mr, Dyer, and did not want
o assume the position of prosecutors.
They simply wanted to protect the
fund, They were truatees, and the
duty of proaccuting nnder the law
reats with the distriet attorney.
They did net wish, as citizcns, to
engage 1na prosecution, and out
respect to their constituents, they
atated their reasons for withdrawing:
In that stutement is the alleged con-
tempt. The language of the atate-
meut i8 not that of the trustees,
only so far as they signed it. Mr.
Alft wasparticularly desirous that he
should nol. be misunderstood.

roper to mention the ¢ircumstances .
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