
2

THE DESERETrESERET WEEKLY

judicial proceeding this is the
only provision that can apply to this
cuecase the actsacte of the trustees were
neither disorderly contemptuous
nor insolent they properly made a
statement of their reasons for with-
drawal therefore it was not gratuit-
ous there had been changes which
induced them to withdraw andnd
they had the legal right to do so

judge judd but dont you think
as the court think that they might
have done it in a little more respect-
ful language

mr baskin if you know any-
thing about the standing of these
gentlemen their disclaimer

judge juddjuda undoubtedly but
after all the construction is a matter
of law for this court and not for
them

mr baskin it becomes the duty
of their attorneys to construe the
law at times and if they make a
mistake their clients should not be
responsible if this had been mani-
festly contemptuous the court could
take it up and it could not be ex-
plained away but that is not so in
the language of this statement its
language is respectful and the con-
tempt grows out of the construc-
tion put on the whole language the
trustees had been advised that they
could become parties to the case by
presenting a petition to the court
Wthisis they did and by the evidence
taken before the referee it is
shown that they had grounds
on which to act the arargu-
ment

u
of the counsel appointed uy

the court shows that they took this
view the government attorney
asserted that the claim of the re-
ceiver and hisbig attorneys was exorb-
itant the respondents were acalactingng
upon what they believed to be their
legal rirightht the question is did
they act in good faith I1 must saygay
with all due respect that they
did I1 have been greatly embar-
rassed by the declaration that the
withdrawal was scurrilous and un-
true the points thus designated
are not named there are no speci-
ficationsfications it does not show what
part is18 scurrilous or what part is
untrue that statement simply
showed that the trustees withdrew
because they could not offer testi-
mony on the compensation

judge judd you seethe 0opinion
of the court here very PIplainlyny ad-
judged that paper to be contemptu-
ous

mr baskin I1 do
judge judd then why spend

your time on the question of speci-
ficationsfications

mr baskin you say they are in
contempt for filing that paper

judge judd that is it
mr baskin the rirespondentsEs potidents say

they were advised by their counsel
that the statements in the paper filed
were prudent they were informed
by their counsel as to the construc-
tion of the order of the court and
relied on that information Bby
reference to the subsequentproceedproproceed-
ings

ceeT
it will be seen that the re-

ceivers attorneys and the examiner
took the same view if we made a
mistake so did they but did we
intentionally make a mistake if
it waswaa an honest mistake it contains
no elements of contempt but sup

pose01 their counsel made a mistake
rhshould0uid the respondents be held re-
sponsible certainly not

it is alleged that there are false
statements here that is the con-
structionst is that they were false if
it is susceptible of a construction
excluding the idea of contempt in
view of the emphatic disclaimer it
should be given one of the mem-
bers of this court dissented from the
view as to the contempt I1 ask the
court to give these respondents the
benefit of any doubt I1 hope the
court will find it possible to acquit
the gentlemen of contempt for I1 am
satisfied they did not mean it they
have made a disclaimer under oath
and it takes away whatever sting
there is

judge judd then it would have
been more graceful on the part of
your clients to have come to the
court and asked leave to withdraw
the paper

mr baskin well that view did
not occur to me we did not un-
derstandder stand that it was equivalent to
change the thing really we are
in that attitude if they have done
anything improperly in that paper
they have apologized for it by their
disclaimer and 1I1 do not see that it
would make the case any different
whether we came into court that
way or explained it away in
either case we did not intend any
contempt

judge judd As you remark
however their disclaimer is a very
material thing when it comes to the
question of punishment of course
you will understand as an attorney
that the court would never have al-
lowed to go upon its file a paper
which it conceives to be contempti-
ble it can be brought into court
to be read

mr baskin not only that there
is no dispute about the facts I1

judge judd I1 want to ask you
judge baskin one question before
you take your seatamt what explana-
tion have you to give to the court
forthefor the conduct of that fourth man
who had never been any party to
aany proceedingsroceedings herein before
whyky should he have come in here
and throw himself into that attitude

judge baskin of course I1 do not
know the facts connected with that

judge zane I1 can answer that
this fourth man you mean mr
colbath

judge judd Yes that Isia the man
judgeadge zane the fourth man mr

colbath was chairman of trustees
of school district and was
authorized to sign original petition
on that day the funeral of his father
inlawin law occurred and hebe could not
come to sign it he authorized the
secretary prof Millemillspaughpaugh to do
so when the withdrawal was prpre-
pared he thought as he had as-
sumed responsibility as to the peti-
tion it was proper to sign it he tois
known as a man of courage and did
not wish to shirk any responsibility
he did not intend any contempt
whatever

JUDGE ZANE

then proceeded with his argumentar ent
he said that in the ansbertanswer to the
rule requiring the trustees to show
cause why they should not be pun

shed for contempt they set forth
their justification and excuse they
disclaim any intention to insult the
court or defy itits9 authority in view
of the facts stated there I1 think it
proper to mention the circumstances
under which the withdrawal was
presented to the court in the
first place I1 was asked to appear
this was about the of novem-
ber I1 told them I1 would bring the
matter to the attention of the court
I1 did so and was directed to put
the matter in writing this was
done and the petition was present-
ed at the next session of the court
the statements in their petition
were made after investigation its
form and language were not ththeirseirls
it possibly was not as well chosen
as it might have been I1 express
my regret at my weakness in that
regard the court ruled that the
trustees could not be made a
party and gave to the petition a
construction that was not intended
the trustees did not want to prose-
cute the charges of fraud and cor-
ruption but wanted to examine as
to the compensation

judge judd NOW judge zane
there is where your clients started
wrong the opinion of the courtscourt al
which was written by justice hen-
derson should have been examined
and it wouldat once have been seen
that that order was not in accord-
ance therewith then your clients
should have halted at that point
until they had taken the further ad-
vice of this court for it would thenthell
have beenevident that the order was
wrongly written I1 suppose that grew
out of what seems to be a very care-
less practice here leaving the
drawing of orders to the clerk with-
out their being superintendedsuperintended by the
attorneys in the case

judge sandfordBand ford if you remem-
ber attention was called to that fact
that the order would be submitted
to both sides I1 myself called at-
tention to it

judge suppose I1 have
been delinquent in the matter as
I1 probably have been in many
others

judge zane went on to explain
thatbhat the idea was that the compen-
sation could be contested and it
was that view under which they
proceeded that effort was abortiveve
the matter again came before this
court which excluded testimony
concerning the amount of compensa-
tion when this was done I1 asked
that we might offer evidenevidenee to
show that the claim for was
exorbitant this was not granted
and I1 consulted with my clients
they said they had nothing persopersonalnaJ
against mr dyer andaind did not want
to assume the position of prosecutors 4

A

they simply wanted to protect the 1

fund they were trustees and the
duty of prosecutingprosecuting under the lawW
rests with the district attorney
they did not wish as citizens to
engage in a prosecution and out of
respect to their constituents tholthey
stated their reasons for
in that statement isii the alleged con-
tempt the language of the state-
ment is not that of the trusteestrustee9
only soBO far as they signed it MTmr
alff was particularly desirous that he
should not be misunderstood
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