AN HEIRSHIP DECISION.

At five o’clock Tanuary 20th,
Judge Anderson liled the following
apinion in the Third District
Courl:

In the matter of fhe cstate 0f|
Thowad Cope, deceased:

George . Cope, a gon of the
above named deculent, applied to
the Probate Court of Salt Lake
County for a distributive share of
the estate of said decedent. His
right toshare in such distribution
was ohjected to by Janet Cope anu
Thomas H. Cope, lnwful wife and
wpon respectively, of said decedent.
A trial was had aud the Probate
Court adjudged that the said George
H. Cope wus Dot an heir of saud
decedent, and not entitled to share
in the distribution of his estate, and
decreed the distribution of the whhle
eatate remaining in the iands of the
administrator to the said Janet Cope
and Thomas H. Cope. From this
decree the 8aid George H, CUope has
appealed to titiscourt. C. 0. Whitte-
mure and Wm. Armstrong, attor-
neys for George H. Cope, and Le
@rand Young amd John M. Zane,
attorneys for Janet Cope and Thos.
Cope, counsel for the respective
parties, have stipnlated in writing
thus: **‘ Mhe facts as stated and fonnd
jn the uecree of distributivn made
and delivered vy said  Probate
ceurt on the 18t day of Marei, 1889,
arc and shall be taken fo be facta in
the case and that tiie sole question
to be determined in this case
is whether the said George M. Coyps,
mentioned in the deeree as the
pulygamous child of Thomas Cope,
deceased, is an heir of said de-
ceased.

The (acts found aud stated in sald
decree, so far as they are material
to the determination of this ease are
as follows:

DECREE OF DISTRIBUTION.

ssGeorze H. Cope, son of Thowmas
Cope, deceased, Liaving herstotore,
to wig, on the 4th day of February,
1888, tlied in the court his petition
stating there, amonyg other things,
that the finud account of Thornas
Cope, ueceased hnd, been stated und
that said estate was in condition to
e closed; that x@ portion of eaid
estate remained to be distributed
among those entitled thereto and lre
waa n soh of said Thomas Cope, de-
censed, and an heir to said estate,
and praylog that s distribution of
waid estate be made, and Janet Cope,
widow, and Thomas H. Cope. the
gon of said Thomas Cope, deceased,
having filed in this court their writ-
ten objection to any of the said
estate being distributed to said Geo.
H. Cope, because the sald George
H. Cope was not an heir to the es-
tate of Thomas Cope, deceased, and
praying that distribution of said
eatate be made to them. Said mat-
ters coming on regularly to be heard
on this first day of March, 1889, at
10 o’clock a. m. the said George H.
Cope appearing by his counsel, C.
. Whiitemore, and the said James
Clope and raid Thomas H. Cope ap- |
pearing by their counsel, I. M. Wad-
del. This Court proceeded to the
hearing of this matter, and proof
having been made tothesatisfaction
of the Court that due notice. had

THE DESERET WELEKLY.

been given of the hearing of sald
petition as required by law and ihe
order of the Court, and it appearing
to the Court from the proof made in

[open Court that the said Janet Cope

was tlie legal widow and the said
Thomas H. Cope was the legitimate
son of said Thowmas Cope, deceased,
ald oac Margatet Cope the plural or
polygamoun wile of said deceased;
that the marriage of said Thomas
Cope with said Margaret Copc was
cuulracted when the szaid Janet
Cope was the living and undivoreced
wife of the said Thomas Cope, de-
ceased; that the said Thomas Cope,
Jecensed, died in Salt Lake City on
or about the —— day of August,
1864, leaving an estate consisting of
the real and personal property lere-
inbefure deseribed, the titleto which
is held by Thomas Jack, adminis-
trator of the eslate of Thomas Cope,
deceased, in trust for the beirs of
said estate; that the same i8 now in
a coudition to be closed; that the
whole of said estate was the
soparate property of said deceased.
The court finds that said George H.
Cope is 2 sou of the issue of said po-
lygamous marriage of Fhomas Cope;
that be is not an heir of said Jdeceased,
Thomas Cope, and is not entitled to
any share in the distribution of the
estate. The court further finds that
the sitid Janet Cope i8 the lawful
widow and thesaid Thomas H.Cope
is the legitimate son of the said de-
ceased, and are the sole lteirs of said
deceared, and were entitled to have
said ostate distributed to them. [t
is hereby ordered, aujudged and de-
creed that all aud singular the real
estate hereinbefore deseriled be and
thie same i3 hereby distributed in
full to Janet Cope ana Thomas Cope
in equal and undivided shares.*

At the time of the death of said
decedent the statute of the Territory
of Utah in relation to the estate of
decedents provided as follows, to
wit:

f3eetion 24, The hwemesiead oceu-
pied by the wilfe or any portion of
the family of the deceased at the
time of his deatbh shall in all cases be
held free to the usc of the wife and
family of the deceased, and shall
not be liable to auy elaim or claims
againgt the said estate, and if
there be any jwoperty remain-
ing after the bliabilities of the
estate are liquidated, then it shall
in the absence of other arrange-
ments by will, descend in egual
shares to hig children or their heirs:
one vhare to such heirs through the
mother of such ¢children, ifshe shall
survive him, during her natural
life or daring her widowhood; or if
he has hatd more than one wife, who
either died or survived in lawful
wedloek, it shall be equally divided
between the living and the heirs of
those who are dead,such heirs taken
by right of representation.’?

“Illegitimate children and their
mothers inherit in like manner from
the father, whether acknowledged
by Lim or not, provided it shall be
made to appear to {he satisfaction of
the ceurt that lie was the father
of puch iHegitimate child or child-
ren.”?

This statute was enacted March
23, 1852, and it is by virtue of the
provisions of the last of the nbove
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sections that counsel for claimant
contend that be is entitled to no
distribution or share of said dece-
dent’s estate. It will be observed
that this st.tute makes no distinction
as to their right to inherit from the
father between the legitimate chil-
dren and illegitimate children who
are the offspring of a polygamous
wife and thechildren of a prostitute;
although such illegitimmate children
may never have been recognized by
the father during his lifetime, yet
after his death, if it shall be made to
appear to the satisfaction of the court
that he was their father, “ they and
their mothers were placed ou sub-
stantial cquality with the lawful
widow and legitimate children, and
inberit in like manner from
the father.”” Whether the statute
was void ab dnific becsuse con-
trary to good morale and against
public policy, it is not necessary to
determine in this case, in view ef
the act of Congress of July 1st, 1862
(in compiled laws eof Utah, 1888,
Vol. 1. p. 107-9). The first section
of this act prescrives the punish-
ment for the crime of blgamy in
any Territory or other place over
whicli the United Btates has exalu-
sive jurisdiction. The second sec-
tion is us follows, to wit:

Section 2.—That the following
ordinance of the provisional guv-
ernment of the Stat¢ of Deseret, so
called, namely, “An orlinance ju-
corporating the Chuvrch of Jesus
Christ of Latter-day Saints, passed
February 8th, in the year 1851, and
adopted, re-enacted and made valid
by the Governor and Legislative
Assembly of the Territory of Utah,
Ly an act passed January 19th, in
the year 1855, entitled ‘An act
in relation to the compliation
and revigion of the laws and
resolutions in  forece in  Utah
Territory, their publication and dis-
tribution,” nnd another act, and
parts of acts, heretofure passed by
the maid Legislative Assembly of
the Territory of Utah, wlhich estab-
lish, support, maiptain, shield or
countenance polygamy, be and the
same are hereby disapproved and
annulled; provided that this actshnll
beso limited and coustrued as not to
affect or interfere with the right of
property legally acquired, under the
ordinance heretofore mentioned,nor
the right “to worship God according
to the dictales of conscience,’’ but
only toannul all acts aud laws which
establish, maintain, protect or coun-
tenance the practice of pelygamy,
evasively called spiritual war-
riage, however disguised by legal or
veolegiagtical  solemnities, sacra-
ments, cerernonies, consecration or
other contrivances.*’

Counsel for the widow and legiti-
muale son inslsts that this act of
Congress disapproved and annulled
the Territorial statute giving to
illegitimate children =and their
mothers the right to inherit from
the father, upon the ground that the
Territorial statule maintuined, pro-
tected and countenanced the prac-.
tice of polygawy. Atthe time of the
passage of this act the inhabitanta
of the Territory were nlmost all
members of the Church of Jesus
Christ of Latter - day Saints,
commonly ealled Mormons. They



