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children, tebd great-grandchildren, bhe-
gides friends of the family.

I presume Father Allred fis one

the
%Tl?pfﬁl, He wasd baptized in Monroe
county,

of millions of the American people. The
decision now under dlscussion is no
more exempt from public comment and

oldest members In the | newspaper discussion than that.

!

ns this could and would defeat the
plainly exprecsed purpose and inten-

tion for which the owners of the capal

The Tribune wants to know whether

Missouwri, on the 10th day ol|the thousands of persons injured by
Hept., 1532, and after the Saints were | the

canal

driven from Jackson county, he moved  doctrine established in (ftah that a
with his parents to Clay county, and | ecanal of pure water, used for culinary
was in all the persecutions and driving | and irrigation purpeses, can, with im-
from Clay county to Caldwell county, | punity, be befouled and ruined by a

and from there to Nauvoo, Ill,
then to Council Bluffa.

abd | subsequent enterprise?”
He crossed the | hetrays a total misconception of the

That question

pizins in Elder Orson Pratt's company, | whole matter in controversy, and if the
court based its decigsion ob such incor-

arriving inm Salt Lake City Oct, 7th,
1851, Father Allred says he was’cap-
tain of a rifle company in the Nauvoo
legion, and was present when Joseph
delivered his last public speech, as he
atood on the little frame opposite the
Mansion, when he drew his sword ana
presented It to heaven, and asked the

people if they would stand by him to

to see his people free, etc.
%lg g:;:ih’ when Joseph started
Carthage to give himself up, as Joseph
passed where he- and others were
standing, Joseph said: 'Boysif I do
not come back. take care of your-
selves, T go a8 a lamb to the slaugh-
ter."” e
apeak.
hel?';,(tlh::llill&d is hale and hearty, ana
has not missed a meal on account of
sickpess for over seven vears. He ex-
pects te hold the next family re-union
in St. Charles. Bear Lake county, Ida-
ho, on the 17th of Aug., 1838
' C. A. MERKLEY,
Chairman of Committee.
MYRA I. LONGHERST, Clerk,
I e

THAT “ASTOUNDING DECISION.”

galt Lake City, Utah,
February 26, 1898,

The communication which appeared
in your columns recently, discussing
the ~ “Astounding Decision” rendered
by Judge Zane, in the case of the Canal
companies in Salt Lake county, has ob-
tained somc notoriety and some com-
ments from the Salt Lake press. The
Bee, in the flrst issue of that bright
and pungent weekly, supports the posi-
tion taken in the communijeation which
appeared in the “"News’ but the Balt
Lake Tribune makes the following edi-
tortal remarks on the subject:

“The indecent personal attacks Weing
made upon Judge Zane in the matter of
the recent canal decision causes one to
wonder what the assailants would have.
Do they really want the doctrine es-
tablished in Utah that a canal of pure
water used for culibary and irrigatton
purposes can, with impunity, be defiled
and rulned by a subsequent enternrise?
If that is the fdea, it is one that the
people of Utah would find insupportable
and calamitous. There wag no new doc-
trine deciared in that decision., as some
pretend, as the purpose of basing their
seandalous personalities, but merely
the restatement of an approved doc-
trine of the courts of Western states
in like cases. A free
should accept

to |

These were the last words he’

people should "incent to it of surplus waters. and of
with equanimity and. draining a chain of lakes whose na-

rect premises, it is not surprising that
the order was Iasued against which
there la B0 much complaint. It is not
the "doectrine’” declared in the deecision

decision ‘really want the'

that is criticised, it is the assumption
of a state of affairs which the testi-|

mony before the lower court showed
had no existence, that causes so much
amazement and dissent. It is very easy
to understand how a court could enun-
clate legal doctrine and yet by a mis-
application of that doectrine, through a
misunderstanding of the actual facts,
perpetrate an injustice, to the surprise
and irreparable damage o&the people
interested. . ’

It must be remembered that Judge
Norrell, who in the district court ren-
dered a deciston which the Supreme
Court has overruled, kad before him
not only the facts and arguments pre-
sented on both sides, but also the wit-
nesses on whose testimony the facts
were arrived at, He thus had personal
opportunity to investigate thoroughly
the cireumstances and conditions sur-
rounding the entire case, while the Su-
preme court had Ho witnesses before it,
and, therefore, could not as well de-
termine what was the prepohderance

of evidence as could the trial judge. |

Now the question I8, did that testi-
mony show that the North Polnt
Irricition ecompany had "a canal of
pure water, used for culinary and |r-
rigatlon purposes,” which was *“be-
fouled and ruined by a subsequent en-
terprise?”* Neo! The proofs were clear
and positive that the Surplus canal.
from which the plaintiff company
claimed a right by contract to take
water, was constructed for the pur-
pase of ecarrying off surplus waters

that ‘nundated the southwestern por-

ttons of Salt Lake City, and that the
drainage canal was algo constructed
far the express purpose of draining
the lands lying in the western and
southwestern portions of Salt Lake
county. Tt was for this reason that

* Yake City and Balt Lake county.
as corporations, esch contributed the
sum of $6,000.

Ex-Mayor Armstrong testifted to this
effect and’also that the intent and pur-
pose of constructing the Surplus canal
was also to carry off sewage from the
city, Ex-Judge Tlias A. Smith testi-
flad that the investment in the drain-
age ditech Ly Salt T.ake county wns
to relicve the lands above and ad-

without abusive personalties the de-tural flow was into the White Lake.
c;,,gﬂs of their courts, especially their!Numerous witnesses testifiéd to the

courts of last resort.”

What is meant In the foregoing by
“indecent personal attacks” and =can-
dalous ‘‘personalties” is difficult to dis-
cover, seeing that no personal attack
of any kind appears, either in the com-
munication to the “"News" or the com-
ments of the Bee. It cannot be fairiy
denied that the decislons of courts are
open to public criticism,especially when
they are utterly opposed to the facta
on which such decisions are supposed
t0 be based. The notorlous “elght to
peven’ decision of the Supreme Court
of the United States, although now
- hoary with age, is commented upon
throughout the nation in no gentie lan-
guage, and even Iits years do not
<create for it any reapect in the minds

same facts and ‘t is a matter of public
notoriety that the. Surplus canal and
the drain diteh were constructed at
congiderable cost for these special
f urposes, and that they were 80 used.
the drain diteh {n May and the Sur}
pilus eanal in June, 1896, Judge Norrell
g0 decided, ns he was hound to do
with the evidence before him. He de-
cided also that “the use of the Burplus
conal by the owners for the drainage
of lands along the Jordan river,
expresped by the articles of incorpora-
tlon, !s a reasonahle use and enjoy-
ment of the property, and one as to
which the plaintiff eannot be heard tn
complain, becnuse it took, sublect to

expended their labor and laid out their
money.”

The plaintiff company claimed a
grant to take water from the Surplus
canal under a deed dated December 9th,
1886. The valldity of that so-called
grant is dlsputed by the defendant
companies, but, as Judge Norrell de-
cided, if the alleged deed and grant
were valid, " 1t Is clcar to the court
that plaintiff took under and subject
to all the rights of the owners of the
Surplus canal.!”” So that instead of "'a
canal of pure water for culinary and
irrigation purposes’” being “befouled
and ruined by a subseguent enter-
prise,” the facts are that a cannl con-
structed primarily and used contlnu-
ously for drainage purposes,!was sub-
sequently tapped by a company, the
successor of which now appears as
plaintiff in this ease, and eclaims that
lands watered by its system are darh-
aged by mineral deposits from these
waters. Thus the facts are the very
reverge of those set forth in the Trib-
une’s fuery, and if the decision of the
Supreme court was® based on similar
misinformation, it {8 not entitled to be
received with that “equanimity” which
the Tribune, the court's apologist,
claims for it. .

The truth is, that the lands which it
is claimed are.damaged by the water
flowing from the plaintiff company'a
system and obtained by it from the
White Lake and the Surpius canal,
contain In their own composition the
deleterious substances which render
them unfit for cultivatlon. This was
proved beyond a reasonable question
by the testimony of reiiable witnesses,
who attempted their cultivation as
long ago as 1860, when it was found
that the first year a fair erop could be
produced, but subseguently the efflores-
cence became worse and worse, until
nothing could be produced, and the
lands were abandoned as pot being
worth the government price. It waa
shown that the application of
pure river water aggravated these cona
ditlons, bringing to the surface of
the land the mineral substances with
which it was {mpregnated, and there
being no means of drainage, there waa
noe remedy for the evil. These facts
were testifled to by such unimpeachable
witnesses as A. F. Doremus, Geo. B.
Wallace, Walter - Brown, James T,
Cochrane, Ben Harmon,Willlam Spicer,
Willjam Crowther. Fred Schoenfeldt,
Robert Hazen. Willlam Langford. ete.,
corréborated by suéh competent chem-
Ists as Professor Jos. T. Kingsbury and
Profgasor Hiraching.

The strong remarks which have been
made by persons who know of these
facts are not surprising, when it is
known that the defendant eanal com-
panfies had the uninterrupted use of
the drain diteh and Surplua canal,
for the purpoges for whiech they were
constructed, for at least ten years,
and are now required by a deeigion
of the Supreme Court to abanden sugh
use and to Nlil up the drain ditch, for
the benefit of a few individuals owning
wworthless lands, and who want to col-
lect damages from the defendant com-
panies, as {8 believed by many. to com-
pensate those few individuals for an
unfortunate and unwise investment in
worthless acres,’

There is no desire to attack any judi-
cial dignitary or trihunal, or to indulge
in “scandalous personalities.'” but the
public mouth is not to be muzzled; and

as | the thousands of bona fide settlers, who

l

feel outraged by the latest decislon
on this mnatter. are not to be silencad .
hy any pretense of exalted sanctity de-
signed to acreen a branch of the public
service from deserved censure. The de-

all the rights of said owners. If it were!ciglon of the Bupremne Court affecting
otherwisge, then plaintlff by such action the rights and property of a great mass



