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Congress. At the second session of the
md 38, 1794, James White presented
his credentials clal to be a Delegate from
the territory south of Ohio River, then not

nized.
ﬂqﬁhia Territory of Alaska is a vast,
unorganized domaia—a wilderness,
without any of the most remote at~
tempts at formal government. It
has no census or' other evidence of
its resources or population, Yet)
these gentlemen who want to exact
the qualifications of a member of
Congress for a Delegate from Utah,
here use language and make & re-
commendation which shows that
they go even further than any who
have preceded them in holding that

stipulations by which purchased

1

territory was acquired, and of the
laws of Congress ed in conform-
ity with the articles of the Constitu-
tion adopted in 1787, may be briefly
stated as followse: First, the deter-
mination of boundaries; second,
proof that the population equals the
number required by the ordinance
of 1787, or the number necessary at
the time to entitle the Btate ceeking
admission to a representative in
Congress, upon the basgis of repre-
sentation then existing; third,
authority for the formation of a con-
gtitution and State government in
accordance with provisions made by

a Delegate is in no respeect like a
member of Congrese, but is a mere
agent aud business factotum of a

has been held in very many cases,
coniain & mere handiul of popula-
tion. Alaska haslunjy {%0%9 wl:iite

eople,and possibly 20, native
Eavageﬂ. Dakota, when admitted
a8 a Terrifory, had only 2,576 inhab-
itants, Nevada had but very few
more.

In White’s case, 1 Clark & Hall,
85-91, referred to and relied upon in
the Alaska case, it was decided that
the right of the inhabitants of Ler-
ritories entitled to elect delegates,
is secured by compacts and ordin-
ances of the United States and not
by the Constitution, and that the
rights and powers and duties of such
delegates from the Territorles are so
widely different from those of mem-
bers of Congress, tha' ‘‘the oath re-
quired of members of Congress can-
not be exacied of them.” Mr.
Madison, who is presumed to have
known something of the spirit and
compass of the Federal Constitu-
tion, and Mr, Dayton and other
distinguished gentiemen who de-
bated that case, ciearly held
and showed that Delegates
were in no possible respect consti-
tutional officers. The whole debate
in White’s case, participated in b
the men who made the Constitu-
tion and formulated the ordinances

i refefsuce ta the Terriories,shows
more clearly than auy present argu-

ment can what wWas iogmeded in
thal day as the status of Delegates

fiom the Territories,

In Smith’s ease, 1 Bartlett, 112,
it was decided that the admission of
Delegates depends upon the will of
Congress, Mr, Carter in his argu-
ment in that case, (p. 115), says: “A
Delegate from any Territory is not
an officer provided for by
stitution and when admitted to the
floor discharges no constitutional
duties.

HOW HAS QONGRESS REGARDED RE-
GULATIONS PROVIDED FOR THE
TERRITORIES?

Next let us inquire how Congress
has rezarded its' own acts and the
comapacts and agreements between
the Federal Government and the
States in reference to the Territor-
ies., Letl us look into the consider-
ations which have governed the ad-
mission of Btates in the past, The
States of Kentucky,Tennessee,Ohio,
Indiana, Mississippl, Illinois, Ala-
bama, Michigan, and Wisconsin
were formed out of territury belong-
ing to the original thirteen States;
and the terms of their admission to
the Unlon were largely determined
by the provisions of the act of July
13, 1787, and of wvarious compsacts
between the Unifted States and the
geveral state governments based
upon the terms of that ordinance as
tue result of which the territory out
of which they were severally con-
ptituted was relinquizshed to the
general Government.

The ordinance referred to provided
for the tormation of the Territory,
which should become the common
possession of the Union, into Stales,
to be laid cut in accordance with the
term of the act, and to be admitted
whenever they should have a free
population of 60,000, ex before their
population reached this number, if
desmed expedient by Congress,
Among other notable features of
this act were provisiens for the
establishment of two grades of Ter-
ritorial government, the first to be
under the administration of execu-
tive and judicial officers appointed
by the President, and intended to
continue until the condition of the
Territory was such &8s to warrant
the establishment of the second
grade which was provided for when
the free male Inhabitants should
reach the number of 5,000, and was
to be establishtd by the election of a
Logislative Assembly chosen by the
qualified voters of the Territory.

The conditions and steps essential
to the formation of new States, ac-
cording to the terma of the ordin-
ance of 1787, of the compacts with

Territory. That Territory may,as| ihe above provisions,

|

Congress under so-called enabling

Ohio, Indiana, Jllinois, Oregon, Ne-
vndaiand Nebraska had popu f

| final admiesion to the Union, Ohlo,

lation
000; and of those consti-

gtntu, not one had
then a free lation in excess of |
the required mnumber, the total

pulation, free and slave, of Ken-
ﬁcky, Louisiana, Mianlﬁipgz; and
Missouri being but a little above it, |
and that of Arkansas and Florida
congiderably below it. Of the above
named States, at the time of their

less than 60,
tuted s tlave

Illinois, Oregon, and Nevada, of the
free States, were siill below the re-

uired population; and in none of
?hu slave Btates, inciuding Tennes-
see, admitted without the formality
of an enabling act, was the free

acts; fourth, the ratification of the
constitution adopted in pursuance of
vote of the
ualified citizens of

fih, an act of Congress approvin
the eteps taken under the enablin
act, and formally

|

the Con- |

formed government 28 a State.

While the validity and expediency | eruments and the same number
y pedrmog- when admittei to the Union, had
nized, they were almost wholly dis- | free
regarded in the case of Tennessee, | and that of the glaves States inclua-
the Territory first admitted afterthe |ed in this number, seven in all,

of these conditions have been

18, 1787, which

others have been
connection with the adm

quently formed into Btates. The
peaple of Tennessee, whose territory
had been under the jurisdiction of
North Carolina, and whese bounda-
rles were already defined, adepted a

ernment in 1795, without suthority
of Gungremh in the following
year, through its representatives,
this self-constituted State demanded
admission to the Union. Its claims
were strenuously o by a mi-
nority in Congress, who demanded
that, prior to the consideration of its

Y | claims for admission, it should be

required to comply with the terms
of the ordinance of 17§7, and con-
tended that to admit it at that time
would be in disregard of the authori-

d calculated to es-

o ngress, an
tﬁh?&go HLJJ.BL..&—- rrar
These advocates of the maintensAts
of Congressional authority as
alone competent for determining
the conditions under which Ter-
ritories shall be entitled to seek ad-
mission to the Union were overruled,
having among their opponents
Madison, Macon, Gallatin, and other
eminent men. Mr, Dayton, one of
the chief opponents of the bill
AElaJmed that its enactment would
be equivalent to an, utter disregard
of existing provisions, and as a re-
nunciation by Congress of any right
| to deliberate as to the title of a Ter-
ritory "to be admitted, Mr, Madi-
| 8on said that the inhabitants of the
Territory were at present in a de-
graded situation, deprived of rights
essential to freemen—among others,
that of representation in Congress;
and that an exterior power h
suthority over their laws, some-
thing which could only be justified
on the ground of obvions and im-
perious necessity.,. Mr, Macon, in
answer to the objection that the
State had been established io con-
travention of the provigions intend-
ed to govern the formation of new
States, replied that but two condi-
tions were essential, Was its Gov-
ernment republican in form, and
had it the necessary number of in-
habitants? If so its right to admie-
sion was indisputable.
. Mr, Gallatin sald that the people
of the Territory became ipso facto
a Btate the moment the population
reached 60,000 free inhabitants, and
that it became the duty of Congress
to their title to admission
whenever it had satisfactory proof
of .this fact. The views ot Mr.
Madson, Mr. Macon, and Mr. Gal-
Jatin prevailed, and the precedent,
80 deprecated by Mr. Day ton, of ad-
mitiing a Territory in disregard of
the provisions of the ordinance of
1787, was established. That the il}
results feared by this eminent
statesman have nof followei hus
been thos result of fortunate circum-
stances rather than the wisdom of
the measures which he so ably op-
d. While but one Territory b as
subsequently admitted under
conditions altogether similar to those
exizting in the case jof Tennessee,
in the case of nearly all other Ter-
ritories this precedent, as regards
rome one of the rules applicable un-
der the law of 1787, or provided by
subsequent measures, has been ig-
nored. These departures from the
original intent of Congress have
been es lly evident as regards
population. At the date of the acts
enabling them to form State gov-

the varicus States relinquishing ter-
ritory to the Union, of the treaty!

ernments, I find that, of the Terri.

b
dy:;a Terrisory; | cluding slaves, was still less than

g 601000
g t will be thus seen that eleven
ng the|States organized from Terrltories,

adoption of the ordimance of July | not one bad the reqg

f came fully under its | free inhabitants, either when au-
provizions; and, while some of the]thorized to take the first steps to-
rales noted have been enforced,| ward admission or when flnally ad-
ored in | mitted; and that both of these ateps
ion of | were taken by two of Lthe latter States
nearly all of the Territories subse-| with a total population,freeandslave,

| constitution and formed a State gov-| below the

pulation sufficient, while in Ar-
and Florida the total, in-

when authorized to form State gov-
population of less than 60,000,

uired number of

below the required number. Why
80 many States have been authoriz.
ed to form Btate governments, and
| have been subsequently admitted to
the Union with populations g0 far
requirements of tve ordin-
ance of 1787, and the accepted rales
for su uent action, may be briefly
explained as follows: First, by the
ground for the use of a wide discre-
tion afforded in the provisions of the
ordinance of 1787, for the admission
of States, when de:med expedient,
before their population should egual
the required number; and, second,
by the equally wide discretion giv-
en by the Constitution in the words,
“New States may be admlitted by
Congress into this Union,” the only
provision of the Constitution bearing
&

: rmiﬂf\lly upon this ﬂubj:ct. Ef.
times to ;aﬁuT;‘ the aa'in% e; nr‘g-.i

ment of theorignal rules, with the
modification resulting from the in-
crease in the population of the
Union, which provided that the
number of free inhabitants in a Ter-
ritory ehould equal the number es-
tablished as the basis of representa-
| tion in the apportionment of Repre-
sentatives in Congress, a8 determin-
ed by the preceeding census. How
| little success the efforts made in this
direction have met may be seen by
a comparison of the number of in-
habitants formin %thﬁ basis of repre:
sentation, as established by the dif-
| ferent cessuses, and the free po

| corresponding periods.

WHAT POWER HAS GONGRESS 10 AQ-
QUIRE AND HOLD TERRITORY?

It has been decided that the power
to govern the territory acquired by
the Federal Government after the
formation of the Constitution is an
inevitable consequence of the right

to acquire territory. Judge Taney
8aYye:

But no power Is givea to acquire a territory,
to be held and governed permanently iu that
character. The power exercised by
to acquire territory and establish a govern-
ment thera according to its own unlimited
disgretton was viewed with great jealousy by
the earller statesmen.

ford, says:

aro inttiatory to the establishmept of Btatle
govaraments, and no power ¢an be clalmed or
exerclsed that s ncce<sary 10 the attainment
of the end. This is the limitation of all the
Federal power.

Judge Curlis say::

Tho purposes and objects of the clause were
the enactment of laws onncerning the disposal
of the public lJands and th? temporary goveros-
ment of the gettlers thereon until new States
could be formed.

It has been beld to authorize the uisition
of terriiwory pot fit for admission at the time
but to be admitted assoon as its population
and situation would entitle it to admission. It
is required to become a Stato and not to be
held as & colopy and governed by Congress
with absolute authority.

Th2 Gaveraoment holds It (territory) for their
(people’s) common use until it shall be associ-
ated with the other States as & member of the
Uuion. Butunti that time arrives it is un-
doubtodly necessary that some government
should be established in order to organize soci-
ety and to protect the inhabitants in their per-
gons and property; and as the people of the
United States could aot in th®e matter only
through the Government which represented
them and through which theyapoke and acted
when the territory was s It was not
only within the scope of its power, but it was
its duty to pass such laws and establish such |
8 goverament as would esable those oy whose
authority they acted to réap the advantages

anticipated from its acquisition, and to gather

pula-
tion of the Territories admitted at|

. | sl'ghtest recognition,

Judge McLean, in Beott vs. Band- | cations of members. Noactof Con-

No powers can bo exeragsed but those which r

It was a part of the solemn com-
pact between the Btates and the
(General Government, as we have
shown, that the territory ceded
should be formed into Btates at the
earliest practicable moment, and
should be held for no other purpose.

Utah would long ago have been ad-
mitted as aState but for the persistent
and deflant practice and propagation
of the odious and unrepublican doc-
trines of polygamy in that Territory.
It is unpatriotic and unstatesman-
like for (gongmu longer to> permit

such a rich and prosperous section of | 9

the Union to remsin in the condi
tion of a subject province instead of
an equal an mmiin State. It will
never be otherwise, however, un'ess
we begin at once, and with sincerity
and energy, to disqualify and wipe
out the power of polygamy. FProfes-

the Benate nor the Kxecutive, not
any other power on earth, has any
right to iaterfere except by permis-
sion In fixing the quulifications for
admission to the House, and the
concurrence and co-operation of the
Senate and Executive in the age
of any enactment on the subject
ean go 1o further in giving it force
and validity than to make it a per-
suasive rule of section which the
House is at liberty to follow or dis-
re ¢#IZach House shall be the
judge of the election, returns, and
ualifications of its own mem:ers.”
No lJaw that was ever pz2sscd on
this subject, which is under the ex-
clusive and wunlimited control of
euch House, by any former Con-
ess, is binding on any subsequent
ouse. Each House may wholly
repudiate all such acts with entire
priety. It is customary to regard

gor Henry Randall Waite, Ph, D., a
very learned and impartial gentle-
man, has recently said on this sub-.
ject:

U'tah i8 pow, a8 when its firgt petition was
presented, debarred from admittance by its
apomalous condition as a ernment cone

em as rules of csnduct., This is
I well illustrated by the doctrine laid
down by McCrary in his Law of
Elections, gection 349, in reference
to the laws made to govern contest-

r ed electicns:

trolled by those who y in deflanco of
law and public dpinion, & system the
revo character of which 18 too well known
to need description. Should the inhabitants of
this Territory place themselves in & condition
which would not be icto the laws
of the Union, there can bé no question that its
right to become a State would pe at once re-
cognized. lly seltled by its present in-
habitants in 1 846-47, it was organized as a Ter-
ritory and provided witha Ierritorial govern-
ment Ei’aut. of Sepytember 9, 1860. For a con-
sidera pricr to this act, however,
there had in force in the Territory a semi
ecclesiastical goveroment administered by the
Mormon leaders, undet the name of the s'Stdte
of Desciet.” The government provided by
Cougress was intended toextin h that of
this State, but the people of the Ter-

ritory cunoiogly framed, under its provision, 8
constitation &nd laws which did not interfere
with the essential features of the Abrogated
code of ‘*Deseret,” and was at the same time
aeceptable to Congress. The result of the

the Mcrmon leaders, really stre ed it, by
enabling them, under statutes approved by
Copgress, to exergite from that time until
now permanert and supreme executive, leg-
islative, and judicial control throughout the
Territory. While it is difficult tosay in what
maoper such & result could have been pre-
vented under the ns of o representi-

true that the Jevelopment of Mormonism as a
system, the defiant attitude of it adhercnts,
and the resultant difficulties to which refer-
ence will be made elsewhere, ara chielly due
to the long tenure of absolute civil authority
upon which its leaders entered in 1850.

claims her deep ehame, and fcrbids her en-
trance into the gisterhood of Stales.

EACH CONGRESS MAY FIXTHE QUAL-
- IFICATIONS OF ITS DEL“GATES,

Why? Because the history of the
territories, the clause in reference to

cisions of the courts thereon and
the centem legisiation, all
show that the Constitution does not
apply to any Territory except such
as was within the jorisdieticn of
the confederacy at the time of the
formation of the Federation of the
Federal Government; that while
the office of Delegate was weli
Enown to the framers of the Con-
| stitution, the word *“Delegate’ was
not mentioned nor dignilied by the
De]eguteﬂ
were clearly eonsidered by the
ioanders of the Government as not
within the purview of the Constitu-
tion nor having any of the qualifica-
tions of members of Congress. Dele-
gates are not, therefore contempiat-
ed by the Constitution, nor any pro-
vizion made for them in any way as
to qualifications or otherwise,

Ifit 1s clear, therefore, that the
Constitution did not iatend that
Territorial Delegates should come
within its pro

should have the status and qualifi-

gress by eimply extending the Con-
stitution to a Territory would change
it so as torequire puch quslifications
unless the act itself provided such
qualifications, and then they wou!d
be fixed by the acf, and no: by the
Constitution. No act extending the
Constitution to the Territories, is so
far applicable, as was done in the
case of Utah, would have the effect
to in any manner provide or change
the qualifications of Delegates, be-
cause the Constitution iz not appli-
cable to De'egates.

The Conslituticn not fixing the
qualifications of Delegates, and no
act of Congress having ever done
80, the question remains open, and
under the powers of the Houss and
general parliamentary law the House

has the exclusive power to judge of
and tix them,

The Constitution clearly, there.
fore, does not apply or previde any
qualifications for Delegates, but
leaves it in the power of Congress to
say at any time and in any way it

may see proper what qualifications
it will exact of the agent!s whom &as

a8 matter of grac+ and discretion it

there & population which would enable it to

tories constituted inte free ‘Btates,

assume & tion towhich it was destined
ammtheﬁﬁuq!_tpﬂnlm: |

.

permits to come from the Terri-

chaige, instead of weakeniog the power of

tive Territorlal governmens, it 18 undoubtedly |

1y io tho svarlot lottor upon the brow
dfﬂhm commonwealth which pro-

them in the Constitution, the da-i

sions or that theﬂ

The houses of Copgréssy when exerdising
their authority and jurisdietion to decide npon
¢the ¢€lection returns And qualifications” of
members, are not bound by the i1echnical
rules which govern proceedipgs in courts of
justice. «Inaeed, the statutes to be found
among the acts of Cop regulating the
mode of conducting ane contest 1o the
House of 1atives are directery only,
and are not and cannot be made mandatery
under the Constitution. In practice these
statutory regulations are ofien varied, and
sometimes wholly deparied from. They are
convnelent as rules of practice, and of course
will be adhered to unless the House, in 118 dis-
cretion, shall in & given case determine that
the ends of justice require a differcal course
of action. They constitute wholesome rules,
not to be departed from without cause. Itis
pot within the titutional power of Con-
gress, bya ve enaciment cor olher-
wise, tocontrol eitter House in the exercise
| of its exclusive right to be judges of the eleps

tion, returns and qualifications of ils own
members. -

The laws that bave beea enacted on this
éubject belng therefore only direciory, and
| not absolutely bindiog, would have been more

appropriately passed as mere rules of 1he
House of Reprcfgentatives, gince by thelr pus-
eage it may be cliimed llul: the House Wn-
ceded the right to the Benate 1o share
with it in this duty anpd power conferred
by the Copstitution. It 18 presumed, how-
ever, that the  provisions in gquestion were
ensoted in the form of a statute rather {han as
a mere rule of the Houee, in order to give
them more geocral publicity, ete.

CONGRESS HAS ADDED TO THE CON-
STITUTIONAY. QUALIFICATIONS
OF MEMBERS; WHY NOT
OF  DELEGATES?

But admitting for the purposes of
this discussion what cannot be
maintained, that the same qualifi-
cations which entitle a member of
Congre:s to admission shall also en-
title & Delegate to the same right,
and I etill bold that Congress hss
the right and power to say that a
| g}lygamist shall not be admitted as

elegate. Under the high power in-
herent in every organization on
earth to preserve its integrity and
existence, Congress has the indubi
table right to keep out of its coun-
¢ils any person whom it believes to
be dangerous and hostile to the Gov-
ernment, ;

During the war almost the whole
Congres-ional delegation from the
Staie of Kentucky were halted at
the bar of the House, and, on the
objection of a member, were not per-
mitted to be sworn until it was as-
certained whether they or either of
them were guilty o! disloyal prac
lices. They had each every qualifi.
cation usually required by the Con-
stitution; they were duly and regu-
larly elected and returned;they were
sent by a sovereign State, holding
all her relations in perfect aeccord
with the Federal Government; bu'
| the House proceeded to inquire int
each case, and not urtil a reasons
ble investigation was had were any
of them admitted. The committee
which had tie matter in charge re-
ported, and the House adopted and
laid down the following rule on the
surject of all such cases;

Whenever it is shown by proof that the

claimant has, by act or speec iven aldor
uuuntﬂnannﬂ’m the rebellion, ﬁ Jﬁu.ld ot be

permitied to take the oath, and such acts ur!
speech need not be such as to constitute trea-
son technioally, but must have been so overt
&nd public, and must have been done or gald|
uoder such circumstances as fairly to show
that they wers actually designed tc, andin

their nature tended forwar )
P R t0y furward the musad!

In the case of John Young Brown,
who was among the number, the
committes almo-t unanimously re
ported against his right to admizsio
on ibe ground that he had writte
an imprudent and disloyal lette
nothing more, He had never com
miited an act of treason. He ws
never arrest«d or tried or convieted
He denied all treasonable intentin
the letter, and maue every effort i
his power toexplain and extenuale
his oflense, But seven out of the
nine members of the Committes oo
Elections of the Fortieth Congnss

H

tories into its deliberations and to
sit among its members, Neither!

reported that he ““was not entitled
to take the oath of office, orto be




