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with congress at thetho second session otof the
third congress 1794 james whitewhito presented
himhis credentials claiman to be a delegate I1fromrom
the territory gouthrouth ol01 tho9 ohio riverrivon then not
organized

this territory of alaska is a vast
unorganized domain a wilderness
without any of the most remote at-
tempts at formal government it
hasbaa no census or other evidence of
its resources or population yet
these gentlemen who want to exact
the qualifications of a member of
congress for a delegate from utah
here use langulanguageaye and make a re-
commendation which shows that
they go even further than any who
have preceded them in holding that
a delegate is in no respect like a
member of congress but Is a
agent audsud business factotum of
territory that territory may
has been held in very many cases
contain a mere handful of popula-
tion alaska has only
people and possibly
kavafeavagesageae dakota when
as a territoryferl tory bad only 2576 innab
stants nevada had but very fe
more

in whites case I1
85 91 referred to and relied upon in
the alaska camcaw at was decided that
the right of the inhabitants of terr-
itoriesritonitori ileslles entitled to elect delagadelegatesatess
is secured by compacts and ordin-
ances of the united states and not
bybythethe constitution and that the
rights and powers and duties of buchsuch
delegates from the territories are so
widely different from those of mem-
bers of congress thathal 1 the oath re-
quired of membersbembers of congressCongresareea can-
not be exacted of them mr
madison who is presumed to have
known something of the spirit and
compass of the federal constitu-
tion and mr dayton and other
distinguished gentlemen who de-
bated that easescasescaseease clearly held
and showed that delegates
were in no possible respect consti-
tutionaltut ional officers the whole debate
in whitenswhites case participated in by
thothe men who made the constitu-
tion and formulated the ordinances
inlii retereuruu tn the territerritories bows
more clearly than alyauy present argu-
ment can what was in
that as tho of legatesdelegatesJe
fromhoin the territories

in smiths case I1 Barlnarlbartlettlettiett libilo
it was decided that the admissionadmies ionlon of
delegates depends upon the will of
congress mr carter in his argu-
ment in that casoscasescasecaso p says igaIFAA
delegate from any territory is not
an officer provided for by the con-
stitutionution and when admitted to the
floor discharges no constitutional
duties
nowSOWhow masHAS congress BElre

PROVIDED FOBFOR TMTIIE
territories

next letiet us inquire how congress
hashaa nouardregarded0 ed its own acts and the
compacts and agreements between
the federal government and the
states in reference to the territor-
ies let us look into the consider-
ations which have governed the ad
missionof states in thetho past thothe
states of
indiana mississippi illinois ala-
bama michigan and wisconsin
werenvere formed out of territerritoryturytory belong-
ing to the original thirteen states
and the terms of their admission to
the union were largely determined
by thetho provisions of tho act of july
13 1787 and of various compacts
between thetho united states and the
several state governments based
upon thetho terms of that ordinance as
tuotue result of which the territory out
of which they were severally con-
stituted was relinquished to the
general government

the ordinance referred to provided
for the formation of the territory
which should become the common
possession of the union into states
to be laid out lain accordance with the
term of thetho act and to be admitted
whenever they should have a free
population of orr before their
population reached tillsthis number itif
do enodined expedient by congress
amonamong other notable features otof
this act were provisions for the
establishment of two grades of terr-
itorialritorial government the first to bobe
under the administration of execu-
tive and jujudicialiclal officers appointed
by the president and tendedintendedin to
continue until the condition of the
territory was such as to warrant
the establishment of the second
grade which was provided for when
the freefreo malomale inhabitants should
reach the number of and was
to babd established by the election of a
legislative assembly chosen by the
qualified voters of the territory

the conditions and steps essential
to the formation of new states ac-
cording to the terms of the ordin-
ance of 1787 of the compactscom with
thotha various states relinarelinquishinghing ter-
ritory to the union of thathe treaty

stipulations by which purchased
territory was acquired and of the
laws of congress passed in cinfoconform-
ity

rm
with the articles of the constitu-

tion adopted in 1787 may be briefly
stated aaas follonefollowe first thetile deterdeters

of boundaries second
proof that the population equals the
number required bytheby the ordinance
of 1787 or the number necessary at
the time to entitle the state seeking
admission to a representative in
congress upon the basisbasia of repre-
sentationsentation then existing third
authority for the formation of a con-
stitutionution and state government in
accordance with provisions made by
congress under so called enabling
acts fourth the ratification of the
constitution adopted in pursuance of

i the above provisions bby vote of the
qualified citizens otof tiethe Territerniterritorysory
fifth anon act of congress approving
the steps taken under the enabling
netact and formally recognizing the
formed government ssze a state

while the validity and expediency
of these conditions have been recog-
nized they were almost wholly dis

inju case s

the territory first admitted after the
aadoption0 onoof the ordinance of july

32 1787 whichaich came fully under its
provisions and while some of the
rolesrules noted have been enforced
others have been equally ignored in
connconnectionedtion with the admission of
nearly all of the territories subse-
quently formed into states the
people of tennessee whose territory
had been under the jurisdiction of
north carolina and whose bounda-
ries were alreairealready3 defined adopted a

and formed a state gov-
ernment in 1795 without authority
of congress and in the following
year throughthrough its representatives
this selffeio constituted state demanded
admission to the union itsitar claims
were strenuously opposed bbyy a mi-
nority in congress who demanddemandeddd
that prior to the consideration of its
claims for admissionsadmission it should be
required to comply with the terms
of the ordinance off 1787 and con-
tended thattochattothat to admit it at that ttimeI1 me
would bobe in disregard of the
ia
4afducongressontress and calculated to es
a u auisguisgnaunAibbift 2

these advocates of the maintenance
of Congressicongressionalonil authority as
alone competent for determining
thetho conditions under which terr-
itoriesri shall be entitled to seek ad-
mission to the union were overruledledlod
having among their opponents
madison macon gallatin and other
eminent men mr dayton one of
the chief opponents of the bill
claimed that its enactment would
be equivalent to an utter disregard
of existing provisions and as a re-
nunciationnunciation by congress of any right
to deliberate as to the title of a terr-
itory to bobe admitted mr madi-
son said that thatho inhabitants of the
territory were at present in a de-
graded situation deprived of rights
eisentessentialial to freemen among others
that of representation in congress
and that an exterior power had
authority over their laws some-
thing which could only be justified
on the ground of obvious and im-
perious necessity mr macon in
answer to the objection that the
state had been establishedestablishCd in con-
traventiontraven tion of the provisions intend-
ed to govern the formation of new
states replied that but two condi-
tions were essential was I1itsis gov-
ernment republicanpublicanle in formyformsform and
had it the necessary nunumberaber of in-
habitants if so its right to admis-
sion was indisputable
4aliall mr gallatin baidsaid that the people
of the territory became ipso facto
a state the moment the population
reached free inhabitants and
that it became the duty of cocongressagress
to recognize their title to admission
whenever it had satisfactory proof
of thiathis fact the vieviaviewsvs otof mr
madson mr macon and mr Cgal-

i latin prevailed and the precedent
so deprecated by mr dayton of ad-
mitting a territory in disregard of
the provisions of the ordinanceordinalc of
1787 was established that the IIIill
results feared by this eminent
statesman have not folfoifollowelllowel husbus
been ahn result of fortunate circum-
stances rather than the wisdom of
the measures which he so ably op-
posed while but oneterritory bhaabaaas
been subsequently admitted under
conditions altogether similar to those
exieziexistingbiting in the case loolofof tennessee
in the case of nearly alltill other terr-
itoriesri this precedent as regards
bomekome 0onene of tiietile rules applicable un-
der the law of 1787 or provided by
subsequent measures has been ig-
nored these departures from tilethe
original intent of congress have
been especially evident as regards
population at the date of the acts
enabling them to form state gov-
ernmentsernmentsmenta I1 find that of the terri

constituted into freofredfreeStatesfeltes

ohio indiana illinois oregon no-
vada and nebraskaNebraika had a population
less than 60I1 and of those consti-
tuted za nave 19tatesstates not one hadbad
then a free population in excess of
the required number the total
population free and slave of kent-
ucky louisiana Missimississippiesiesl 1 and
missourimasouri being but a little above it
and that of arkansas and floridaflorada
considerably below it of the above
named states at the time of their
final admission to the union ohio
illinois oregon and nevada of the
free states were still below the re-
quired population and in none of
the slave states including tennes-
seesees admitted without the formality
of an enabling act was the free
population sufficientclent while in ar-
kansas and florida the total in-
cluding slaves was still welees than

it will be thus seen that eleven
states organized from territories
when authorized to form state gov-
ernmentsernments and the same
when mitteladlittead 1 to the union had
free population ofor less than
and that of the slaves

in this number seven inih all 1

not one hadbad the required number of
free inhabitants either when au-
thorizedzed to take the fiotflot steps to
ward admission or when finallyanally ad-
mitted and that both of these stops
were taken by two of the
with a total and slaveslavo
below the required number why
BOso many statesState shavehave been
ed to form state governments and
have been subsequently admitted to
the union mithwith populations iloiyo far
below the requirements ofor the ordin-
ance of 1787 and the accepted rulesroles
for subsequent action may belad brieflybrielly
explained as follows first by the
ground for the use of a wide disere
tion afforded in the proprovisions of the
ordinance ofqt 1 tsa for the admission
of states when de inedarned expedient
before theirtheil population should equal
theahe required number and second
by the equally wide discretion giv-
en by the constitution in the words
I1 I1Nnewew sastatest tes mamayy be admitted by
congress into this union the only
provision of the constitution bearing
specifically upon this subject efmonarona i hph tmp mada at vvariousrious
times to secure theme strict enenforce-
ment

lorcekorce
of the rules with the

modification resulting from the in-
crease in the population of the
union which provided that the
number of free inhabitants in a terr-
itoryy should equal the number es-
tablished as the basis of representa-
tion in thothe apportionment of
sentabenta tives in congreta as determin-
ed by the preceproceedingeding census how
little success the efforts made in this
direction have met maybemay be seen by
a comparison of the number of in-
habitants forming the basis of repre-
sentationsentation as established by ththea dif-
ferent censusescessuses and the free popula-
tion of the territories admitted at
corresponding periods

WHAT ProwerPOWER0WEB HAS dongdONOressBESS 100 AC

quire AND HOLDHOID territory
it has been decided that the power

to govern the territory acquiredacquiredbyby
tthehe federal government after the
formation of thetho constitution is an
inevitable consequence of the right
to acquire territory judge taneytalley
sasssaye

but no power la13 givensivea to acquire a territory
to bobe held and governed permanently latu that
character the power exercised by concongressgressgross
to acquire terniterriterritorytorrterr and establish a govern
ment thenethera according to its 0own unlimited

was viewed with greatgnat jealousy by
thetha earlier statesmen

judge mclean in ecottscott vs bandsand
ford bayssays

no powers can bobe exeexerexertedraedaled but thosethosa which
anearo initiatory to thathe of state

and no power can be claimed or
exercised that lais acce saryeary to the attainment
of theth end thisthil esthe13 ahe limitation of all thetha
federal powerpowen

judgejudee curtis bayepaye
thetho purposesurposes and objects of tho clausoclause were

thetha enactment of laws concerning thetho disposal
of the public lands and tha temporary govern-
ment of the until new states
could be formed

it has been held to authauthorizeorize the acquisition
of territory cotlot fit for admission at the time
but to bobe admitted asaswoonsoonboon as03 its population
and situation would entitle it to admission it
is13 required to become a state and not to bobe
held as aIL colonycolopy and governedgoyernednod by congress
with absolute authority

tha holds it terntennterr torr for ibele
peoplespeopled common use until it shall be asassoci-

ated
sect

with the other states as a member of the
dujon but until that timotime arrlesarries it Is un-
doubtedly nocenocoesary that somebome government
should be established in order to organize soc-
ietyetlandand to protect thetho inhabitants la thetheirinperirrerper-
sons and property and as thothe people of thetholt e
united states could actnet in tha matter onlyeniy
through the government which represented
them and through which and acted
when the territory was obtainedobtainedv it was not
only within the scope of its power but it was
its duty to passpus such laws and establish buchsuch
a government as would enable those oyidy whose
authority they acted to reapneap thetho advantages

anticipated from its acquisition and to gather
there a4 population which would enable it to
assume a8 position to which it waswag destined
among thothe tatesstates ofaj tha

it was a part of the solemn com-
pact between the statesslates and the
general govegovernmentrement as we have
shown that the territory ceded
should be formed into states at the
earliest practicable moment and
should be held for no other purpose

utah would long ago have beenbeca ad-
mittedmittedasas bufforbut for the persistent
and defiant practice and propagation
of the odious andslid doc-
trines of polygamypo in that territory
it is unpatriotic and
likilklikea for congress longer ta permit
such a rich and prosperous section of
the union to remain in the condi-
tion ofaofa subject province instead of

i an equal and sovereign state it will
never be otherwise however unless
we begin at once and with sincerity
and energy to disqualify and wipe
out the power of polygamy
sorbor henry randall waite phrh D a
very learned and impartial gentle-
man has recently said on this aubsub
eject

utah Is now as when neat was
presented debarredebarredisomdirom admittance by itsUs

condition as it government con-
trolled by those who maintain in deanboflanco otof
1awI and public opinion a social system thothe
evorevoand

1kunnIunEungI character ol01 which is19 too well knowknown
to need description should the inhabitantsinhabitan 5 0of
this place themselves inan a condition
which would not to antagonistic to thetho laws
ofD thetho union therothera can be no question thaties
right becometo a state would oo00 at onoeonce re-
cognizedcogul I originally settled by its present in-
habitants in i 47 it was organized as a terr-
itory aandaudnd provided witwithh a territorial govern-
ment bby act ct september 9 IM forfot a con-
siderablesidesiderablerable PerlperiodoidoyaCod prior to this act however
ttherehera had beenLOM in force in the territory a semi
ecclesiastical government administered by thothe
mormon leaders under the name otof thetho state
of thetho government provided by
Coucongressgress was intended to extinguish that ol01
this pseudo state butdutbutchothothe people orof the terr-
itory ccunningly framed under its provisionprovistong a
constitution and laws which dudid not re
with the eaessentialenolal features otof the lattzabrogatedra
code otof deseret and waswag at thetha same time
acceptable to congress the result ol01 thotha
change instead otor thothe power ot
the leaderleaderssp really strengthened it by
enabling them under statutes approvedappt ed by
congress to exerciseercisocx brorn thalthai timetimo until
now permanent and supreme executive leg-
islativeislative and judicial control throughout thathe
territory Whiietule it Is difficult to sayeay in what
mannenmanner such a result could havohave been ineire
vented under the provisions ctcl a representa-
tive territorial governmentMent it Is undoubtedly
true that the development ctof mormonism as a
system the defiant attitude otof its adherents
and the resultant difficultiesdIfficultlesies to which refer-
ence M be madomade elsewhere araare chiefly due
to the ionslong tenure ctof absolute civil authority
uponunon which itsita leaders entered in 1850isapirapirn T laja chothoth bolta upon thetho brow
otof this nairlair young commonwealth which cprpro-
claims her deep shame and forbids her en-
trance into thothe sisterhoodeistebilte otof stalesstates

EACH
OF ITS DELEGATESS

whyrhylibyl because the history of the
teterritories thetho clause in reference to
them in the constitution the de
visions of the courts thereon and
the contemporary legislation all
show that thothe constitution does not
apply to any territoryy except such
as was within the jurisdiction of
the confederacy at the time of the
formation of the federation of the
federal government that while
the office of delegate was wellweli
known to the framers of the con-
stitutionution the word delegate Y was
not mentioned nor dignified by the
slightest recognition delegates
were clearly considered by the
founders of the government aia not
within the purview of the constitu-
tion nornornanonnabavinghavingving any of the qualifica-
tions of members of congress dele-
gates are not therefore contemplat-
ed by the constitution nor any pro-
vision made for them in any way as
to qualifications or otherwise

if it Is clear therefore that the
constitution did not intend that
territorial delegates should comecame
within ataita provisions or that they
should have the status and qualifi-
cations of members kb act of con-
gress by simply extending the con-
stitutionution to a territory would change
it BOso as to require such qualifications
unless the act itself provided such
qualifications and then they would
be fixed by the act and noinot by the
constitution no act extending the
constitution to the territories is eoso
far applicable aiai was done in the
case of utah would have the effeeffectet
to in any manner provideprovide or change
the qualifications of delegatesdelegate be-
cause the constitution iaIs not aepli
cable to Deedelegatesgates

the constitution not fixinfixing the
qualifications ofor delegates aandnI1 no
act of congress having everover done
BOso the question remains openopens and
under the powers of the house an d
general parliamentary law the house
has the exclusive power to judge of
and fix them

the constitution clearly there-
fore does not apply or provide any
qualifications for delegatedelegates but
leaves it in the power of congress to
say at any time and in any way it
may see proper what qualifications
it will exact of0 the agents whom as
a matter of gracgraca and discretion it
permits to come from the territ-
ories into its deliberadeliberationstons and tostsit among ua10 membersmemberbbera Neitneltneitherlieriier

the senate hornor the executive not
any Citherother power on earth hasbas any
ight to laterfere axcept by

unfixinginfixingIn fixing thetho qualifications foroon

noiaci mission to the hoube andaud the
concurrence and operationcooperationco of the
senate and executive in tuetuo passage
of any enactment on the subject
can go hoijo further in giving ib forcesorce
and validity than to make it a per-
suasive rulorule of actionfiction which the
house is at liberty to follow or dis-
regard ae csachach house shall be the
judge of the election returns and

of its 313 1qualifications own
no law that was ever on
this subjectt which is under the ex-
clusive and unlimited control of
eacheuch house by any former con
gress ia binding on any subsequentsessseeshouseouse each house may wholly
repudiate all such acts with entire
proprietyety it is customary to regard
them as rules of conduct this iaIs
well illustrated by the doctrine laid
down by mccrary in hishia law of
elections lection in ferenereferencerefereno
to the laws made to govern contest-
ed elections t

thotha homesbouses of congressCongrss when exercising
theirthein authority and jurisdiction to decidedecloedecide upon

he leelectionlection returns andlna qualifications of
members are not bound by the technical
rulesrulea which govern lain courts atef
justice aeed the statutes to babe found
among thetho acts of congress regulating the
mode ofconducting contest in the
house of representatives are directory only
and are not and cannot be madomade mandatory
under thegha constitution jnin practice thetheseea
statutory regulations are often varied and
sometimes wholly departed from they are

aaas rules orof practice and of course
will be adhered to unlessmeswes the house in Usits dis-
cretion shallshail in a given case determine that
the ends of justice require fla different course
olfactionof action aboythey constitute wholesome rules
not to beto departed from without causeclusec luseiuso it is
notnet within the constitutional power of con-
gress by a lelegislativeative enactment cr other-
wise to control ittenitter howerome toin thothe exer
otlis exclusive right to be jujudgesadges of iheiba elec-
tion

leo
returns and qualifications of Usas own

memmembermembersbenabera3
the laws that havebare beba enacted on thiothis

subject being thereforecretaroth only directory and
not absolutely bindlbindifogfig would have been more
appropriately passedpawed esas ineremore rules of the
HOLSOrouse crof since by their pmpat
earesare it may bopo that ehotto housebouse con-
ceded

u
thetho sightright to thothe benatosenate to sharechare

with it in thasthis duty and power conterconferredmd
by the constitution it ISto presumedumed how-
ever that tho provisions in questionquestionlon were
enacted in tho form ofa statute rathernather thanihan as
a mere rule of the househome in ariteroriter to give
them moromore general publicity etc

CONGRESS naasnias addledADDED TO THE cohco-
nstitutional qualifications

OF MEMBERS WHY NOT
OFor

but admitting for the purposes of
this discussion what cannot te
maintained that the same
captions which entitle a member of
congrecongresssa to admission shailshall also en
title a delegate to the same right
and I1 still holdbold that congress hu
the right and power to bayeay that a
polygamist shailahall not be admitted zaas
delegate under the high power in-
herent in every organization on
earth to preserve its integrity and
existence congress has the indubi-
table right to keep out of its coun-
cils any person whom it believes to
be dangerous and hostile to the gov-
ernmentern ment

daring the war almost the whole
conCoDcongressionalgres ional delegation from the
stalostale of kentucky were halted at
the bar of the house and on the
objection of a member were not pe-
rmitted to be sworn until it16 was as

1 certacentapertainedined whether they ortir elthier otof
them were guilty of0 disloyal prac-
tices they had each every quailfl
cation usually required by the con-
stitutionWtution they were duly and regu-
larly elected and were
sent by a sovereign state holding
all berher relations in perfect accord
with thothe federal government butbuti
the housahouse proceeded to inquire intinto
each case and not until a reasona-
ble investigation was had were any
of them admitted the committee
which had the matter in charge re-
ported and the house adopted and
laid down the following rule on the
burisurisurjeetact of all such cases

whenever it laIs shown by proof that the
claimant has by actoractonact or speech given aid oracountenance to the rebellionrebellions he should notcot be
VermItpermittedted to takotake thetha oath and such acts or
speech need not be such as to constitute ttrea-
son technically but must have been EEO overt
and public and must have been done or saideald
under such circumstances as fairly to shotshow
that they were actually designed tostogtc andandriih
their nature tended to fonwardforward thetho causedcause d
the rebellion i

in thetho case ofjohn young browndrorwho was among the number th
commitcommitteeteateo almoalmott unanimously riKported against his right to admi
on the ground that he had writt
an imprudent and disloyal lettjettlottee
nothing more he had never cocoza
giltedmilted an act of treason he 74never arrestaararrestedrestedd or tried or
hohe denied all treasonable intent in
the letterylettersletterietter and maticmajo every efiurtort
his power explaintoetocto and exextenuatetinU2it
his otioliense butbat seven out of thethi
nine members of the CommittecommitteeacaCA

electionseleeElec tlonationa of the fortieth congrak
reported that he was not entitled
totc take the oath of office or to b


