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had time to preparea written vpin-
fon in this case, but explaiued that
owing to the pressure of business in
the courts—one case followlug an
other in such rapid succession—it
had beeu impossible for bhio to Jdo
80.
By the official count, he ssid, the
defendant, Allen, had a msjority of
fifteen voten, The pluinti® contested
the election of the defendant, sub
stantially upon the first and fourth
grounds provided by the statute, his
groun fur contesting the first heing
the malconduct of the tward of
judges, or any number thereof, anud
the fourth on uccount of votes

[t bad been shown that fn poll
Nu. 3, Bingham precluct, thirteeu
iliegn] votes were ecast for the de-
fendaut. [t wus very evident to his
Honor’s mind that some of thuvee
persons, il not al! of them, were prac-
vicing a direct fraud. At least seveu
of the men, he thought, whose
nWines were on the registration list
came forward and testified that they
wers not therv on electivn day; that
they lived away from the place and
therefore were not iegal voters. But
their names were ptill un the regis-
tration list somewhery, wnd some
other perrons appeared and person-
ated them, and voted. Theun
the balance of the thirteen
men wlose pames were ou the
registration list had nof been sum-
moned to the court, to testify as
witnesses, but the evidence showed
that they were pot at this place on
vlection day. Perhaps it was not
shown so coonclusively; but he
sought if established the factihat
they were not there—that the per-
sons Who voted were uot authorized
to do so. Of course it was possible
for several persons of the same name
to beliving in the votlng precinet,
and espegially in & precinct such as
Bingham, with a mining popula-
tlon whenee people came and went.
He thought the evidenee snowed,
however, that at least six of Lhe
thirteen votes were lllegal, and bore
a very strong suspicion if, indved,
it did not establish the fact that at
least one of the judges knew quite &
considervble number of those thir
teen men whose pames were reg-
istered, and that wben thoss per-
sone came up to vole he knew they
were not the same, Of course |t
might be that he Jd1} not kuow they
were not of the same Chrlstinn ioud
surpame, but they were ceriainly
oot the persuns of the same
nameé whom he had previouasly
known. Therefore, taking it all in
all; added his Hooor, I think the
svidence shows that these thirteen
votea were illegal, and should bhe
vdeducted from the number that the
defendant recelved, on the official
eount.

Now some votes bad been gained
by error in cvunting; he could not.
just then, state how many, uor did
ho deem 1t necessary to examine
them particularly; but he sesmed to
reynumber one for the plaintift in
Blufl Dale. His reason for his not
thinking it necessary for him to go
over thess and take them out pow
was, that the election must turp
upon whether or not the rejected
votes at Bouth Cottonwood were to

be couuted for the plalutiff. If they | to determine for themselvestw holcided vn that question.

were, he thought it would go to de-
cide the election of the plaintifT, if
they were not, then the defendant
was eLtitled to retain his sent.
He belfeved it wus conceded that
uof the eightesn persons at Murray
before referred to, and claimed to be
legal v.ters, two were not entitled to
vote—Green and Wolfley. Tt seemed
handly to be contended that these
meR weore legil voters.

The question was whether votes
conld be counted in favor of & can-
didate when the vales were not cast.

Sectlon 3751 of the (‘umpiled Btat-
Utea 8AY K

“No irregularity or improper conduct in
the prodecdings o: the judges, or any of
them, 1e such maleonduet as avolds an elec.
tion, nuless the maliguant or improper cun-
duot is such us to procure the person whose
right to the oflice 18 contested to be declared
vlected when he had not received the high-
est number of legal votes.'”

The neit section ruus thus:

“When any elcction held for an ofiec
exercised in wnd for & county is contested
on aceount of any maleonddct on the part
of the hoard of judges of any precinct eiec -
uom, or any member thereof, the elecijon
cannot be unnulled and set uside upon any
proof thereot. unless 1he relection of the
vote of such preeinct or presinots, woold
change the resull »a to such oflice1n Lhe
remaining vote of the county.”

Now was it malconduct of the
judges at durray to refuse to re-
ceive the votes of men whose names
were not on the 118t?7 Waa it their
duty to receive them? Were they
confined to the reglstration
list, or mlght they receive
the votes of any persun who came
up and showed that he was a legal
voter, offered to take the regulation
oath, snd tendervd hia ballot. Our
Iaw, eontinued hls Hooor, in regard
to eontested elections,;wassubstanti-
ally thesame as that in California,
where it harl been beld that votes
not cast cannot be counted,and they
even say that the claim that they
should he is preposterous.

He quoted the langugs used hy
the court in the case of Wehater vs.
Byroe (34th Cilifornia, p 273), as
follow s:

“The court below erred in comnling for
contestant the supposed voles of Gonsalves,
Larkin and linos, under the pretence that
they would have voted for him had they
been allowed to vote. In all conteats of this
charagter the queation 18 which candidate
received the highest numiber of votea? The
tdea that the supposed voteaof persons who
did not vote; but who could have voied had
they taken the necessary legal ateps to en-
title them to do so should be counted for
the candidate fer whom they weuld have
voted, is simp y prepostercus.”’

In Kentucky, alse, in the case of
Newgombe wvs. Kirlley, the same
was held. Inthat case the judges
closed the polls before the time, and
some two or three who intended to
vote testified that they wouid have
voted if the polls had been open. [t
was claimed, therefore, that their
votes should bave been connted,
because ib was no fault of theirs that
they did not vote. But the court
rufed thut only such votes should
be counted a8 were actually cast.

His Honor wasaware that in elec-
tion contests, in the Honse of Rep-
resentatives. in Congress, and under
some other circurnstances, a differ-
ent rule prevailed. Here it was
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were the elected members. But 80
far us the courts were concerned,
0o authority had been cited to him
which said that a vote could be
counted which had not been cast.
Various ‘Tessons were given why
they should be; but prebably there
would be noll’mit in these cases tO
the ruie if people could go vutaide
the votes cast. Buppose for in-
stance, B successful candidate had
caused the arrest of a pumber of
men who wonld presumably have
voted for his oppunent: Bhould their
votes be counted? Suppose, again,
that n legal voter was prevented by
sickness  from going to  vole,
by 4 high tide of wa-
tor, or & bundred and one' other
causes, if such votes were to be
counled it would make elections
very uncertain. Hence the courts
hai ulopted the rule that the only
safe way was to count the votes
actually cast, but rejecting any that
might have been cast iilegally, or
were ambiguous or uncertain.

Mention bud been made of a de-
cision by Judge Zane iu the case of
Young vs. Williams, wherein, by
sume fraud on the part of the judgea
of electionn the voles were thrown
on the table, destroyed, or not put in
the ballot box; but that was a voete
actunily given by the voter, ten-
dered by him, accepted by the
Jjudges of election, and not counted
—but destroyed. So that this is not
a devision in conflict with these
cases to whom he (Judge A nderson)
h~d referred. Other cases were
quoted during the trial of Ferguson
vs, Allen, %eeides those of Cal-
ifornia  and Kentucky, but
he bhad pot had time since
to look iuto them. Judge Cooley
Jaid it down that votesa could not be
counted that wereé uot cast. That
being the case be (Judge Anderson
thought the delendant was entitl
to retain his seut, and would now
suggest, in regard to the findings of
fact, that they be rubmitted, so far
as could be Agrued upon.

Mr. Brown—We shall ask your
Honor to say that those sixteen or
seventeen meu were legal apd
proper voters, aud did all they could
to ¢ast ballots, tendering them to
the judges of election.

Judge Anderson—Yes, I think
you are entitled to that finding, Mr.
Brown, and that they were legal
voters so far as appears here.

Mr. Brown—Of course the names
were on -the list that morning.
There is no dispute About that.

Judge A nderson—I believe they
were slmply atricken off by the
registration officer, apd then the
ouly question is, whether the judges
have any power Lo receive votes not
on the registration liat. [ do not
believe they have. 1 think the
iden of that list was for the guldunce
of the judges.

Mr. Brown—There was no step
left that could have been taken that
those voters did not take.

Judge A nderson concurred in this
expression of opinion; yet theit
names not being on thoe registration

shown as a general thiug, that if a, list, he remarked, the judges could
person entitled to vote was deprived | not receive their votes, according
of votlng hinvote should be counted, | to the doctrine laid down In the
bt leglsiat ve bodles hacdl.the right | eases which had bhervtofore been de-
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