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judge miner in the supreme court
of the territory april 18 delivered ala

following opinion in the case of fergus
fergusonFergusou plaintiff and contestant vs
clarence E allenalien defendant and

it was an appeal from a judg-
ment made and entered in the third
district court in favor of the defend-
ant J T anderson judge

the plaintiff fergus ferguson and
the defendant clarence E1 allenalien
were each respectively candidates for
the office of county clerk of the county
of salt lake territoryorv of utah at the
august election in 18991890 and the only
candidates

at the canvas of the votes by the
county caucanvassers of the precinct re-
turns that body adjudged that defend-
anta nt allenalien hadbad received a majority of
fifteen votes the said plaintiff having
received votes and the defendant
having received votes and a cer-
tificate of election was accordingly
given to the defendant allenalien who tois
now in possession of the office

the plaintiff within the time re-
quired by law filed hishia notice of con-
test and now claims tuat there are two
distinct errors in that computation
that tois

first in the bingham precinct
three polling places were provided by
the utah commission but no dvisiondivisionI1

was hid of the registration list the
whole registration was left with the
judges f each poll that poll no 3
in such precinct was established up the
clcanyonanyon in the mountains for the ac-
commodation of the voters at the brook-
lyn mine at this poll forty one bal-
lots were cut at this election thirty
nine for the contes too and two for the
contestant thirteen of the thirty
nine votes cast for oon allenalien were
proved to be cast fraudulently by per-
sons notenot entitled to vote and were re-
jected by the trial court thus leaving
allens vote in this precinct twenty
sixabc

it is now claimed by the contestant
that the court erred in not rejecting
the entire vote polled at this precinct
forfoe the reason that the whole of the
poll11 waa proven fraudulent and no
legal votes were shown to have been
cast

the contestant also claims that he is
entitled to have 4counted in his favor 15
votes in the south cottonwoodcotton wood pre-
cinct which were not returned by the
judges of election and claims that the
facts concerning these 15 are
that 15 legal voters whose names ap-
peared upon the registration liftallt who
were entitled to vote were wrongfully
stricken from the registration list by
the judges of election themselves so as
to prevent their vote that the said 15
voters however tried to vote so far
as they were able to do so and that
each of them tendered a ballot together
with an affidavit sworn to in due
form by each of said persons offering
to vote containing the oath required
by the act of congress of march ard3rd
1887 known as the edmunds tucker
law and that the judges refused to
put their ballots into the box each of
the voters caused said ballots to be
preserved and his name written upon
it identified aneland brought into court
soBO that the ballot was cast by each of
the 15 voters as far as it was in tilethe
power of the voter to cast it eachaach of

these votes contained the namedame of the
contestant counting these 1615 votes
he would havebave a majority over the

of eight votes
contestant claims lot that the cocourtu rt

erred in not throwing out the entire
ballot of the third poll of the bingham
precinct and deducting all the 39
votes from allensaliens majority for the
remonreason that the whole of said poll was
proven to be fraudulent and no legal
votes were shown to have been cast

2 the court erred in not allowing
the fifteen votes which it determined
to have been wrongfully and illegally
kept from the ballot box in south cott-
onwood precinct and found to have
been by the votes tendered for fergus
ferguson to be counted for him

the evievidencedenew upon which this case
was tried in the court below is not
brought before this court by the record
and the only question before this court
on the record is whether or not the
findings of fact by the lower court
justify the conclusions and judgment
of the court below or whether other
and different conclusions of law should
have been reached upon the facts as
found upon these points the court
below found hmong others the follow-
ing facts

fth that at said poll no 3 in
ingham precinct said thirteen ballots

were cast by persons who were not
qualified electors of said precinct but
who fraudulently personatedpersona ted theine names
of personspersona whose names appeared upon
the registration list who were not pres-
ent to vote that each of said thirteen
ballots were cast counted and returned
for the incumbent allenalien for
said office of county clerk

ath that in the precinct of south
cottonwood in said county fifteen
different persons presented themselves
at the polling place on the day of
election and claimed the right to
vote and each tendered to the judges
of election a ballot for contestant
for said office of clerk of the county
court and with said ballot tendered an
affidavit sworn to before a justice of
the peace by the persons so offering to
vote which affidavit contained the
oath required by the edmunds tucker
law and the ballot of each of said per
sons was refused by the judges for the
reason that the name of none
of said persons was upon the registry
of said precinct

that the names of each of the 15
persons hadbad prior to the said day of
election been upon the registration list
of said precinct but each of said names
hadbad been by the judges of election

I1 stricken from said list before the open-
ing of the polls in accordance with
the ddirectionstrecel0no in writing from the dep-
uty registration officer of said precinct
that the right of each of said 15 per-
sons to vote at said election had been
objected to by a qualified voter in
writing before said deputy registrar
and a hearing had been had upon each
of said objections after due notice had
been given each of said persons before
said deputy registrar and said depdeputyuty
registrar had determinedlydeterminedl on such
hearingbearing that the names of each of said
persons should be stricken from the
registration list of said precinctpreci ct which
said determination was erroneous and
illegal the 15 personspersons being quali-
fied voters but was duly certified to
said judges and the vote of each of
saidpaid persons was refused by said judges

of election for the reason that the name
of each had been so stricken from the
registration1 ra tion list 22cerpupon0 n the foregoing facts as found
the trial court found the fol-
lowinglow ng conclusions of law

that to thethemmajority of fifteen for
the I1incumbentbentasaa shownchown upon the face
of the canvass and return there should
be added six votes ooon account of the
matters set out in the fourth fifth and
sixth paragraphs of the foregoing find-
ings of facts and that from the major-
ity for the incumbent as thus in
creasedcrea should be deducted fourteen
votes on account of the matters stated
in the third and eighth paragraphs of
said findings leaving the incumbent a
clear majority of seven votes out of all
the legal votes cast for said office at said
election that the ballots offered to
be cast for contestant in south cotton-
wood precinct as referred to in the
ninth paragraph of the said findings of
fact aridand which were rejected by the
judges and were not in fact cast can-
not bri councountedteJ nor can any of them be
counted nor made available to the con-
testant in thischia proceeding and
upon the foregoing facts and conclu-
sions it is adjudged and determined
by the court that the contestantscontestant com-
plaint be dismissed and that he take
nothing by this proceeding that Mtheth
incumbent was legally elected to saiu
office of clerk of the countyvou uty court of
said salt lake county and his title
and right to said office is

the above findings include so much
only as mayinay be material in this discus-
sion on of the eighth
finding of fact we are unable to dis-
cover that there is any error of the court
in its Hfindings of lawjaw so tarfar as they ap-
ply to the third pullpoll otof binghambangham pre-
cinct it is apparent from the find
ings that 13 ballots were cast fraud

by who were not
qualified electoraelec toro of that precinct by
personating those whose names ap-
peared upon the registration list but
did not vote and these thirteen votes
were properly deducted from the vote
of the allenalien

that there was fraud practiced at
this poll there can be no question but
it doesdoea not appear from the findings of
fact that the incumbent or any of the
officers conducting the election par-
ticipated in such fraud or knowknew 0 f aitor
that the proceedings were so tarnished
with fraud neglect or improper con-
duct on the part of the officersris that the
result of the election wwwas rendered so
unreliable and fraudulent as to make
it impossible to ascer 11 the actual
vote from other evidence in the casecam

where the result at a poll as shown
by the returns is false and fraudulent
and it is impossible to ascertain the ac-
tual legal vote from other evidence in
the ewecase the vote of such poll must be
wholly rejected
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