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THE COUNTY ELECTION DECISION.

Judge Miner, in the SBupreme Court
of the Territory, A pril 18, delivered the
following opinion in the case of Fergus
Ferguson, plaintiff and contestant, vs.
Clarence E. Allen, defendant und con-
tester. It wasanappeal from a judg:
ment made and entered in the Third
-District Court in favor of the defen--
ant (J. T. Anderson, Judge):

The plaintiff, Fergus Ferguson, and
the defendant, Ciareuce E. Allen,
were each respectively candidates for
the oftceof county clerk of the county
of Salt Linke, Territorv of Utah, at the
August election in 1880, nnd the only
camlidates therefor.

At the canvas of the votes by the
county canvassers of the preciuct re-
turns, that body adjudged that defead-
ant Allen had received A majority of
fifteen votes; the said plaintiff having
received 3740 votes, and the defendant
haviug received 8755 votes; apd a cer-
tificate of election was accordingly
given to the defendant Allen, who ig
now in possession of the uffice.

The plaintiff, within the tlme re-
quired by law, filed his notice of con-
teat, and now claims that there are two
dislinet errors in that computation,
that is:

First — In the Biogham Precinet,
three polling places wers provided by
tiie Utah Commission, but no divlsion
was had of the registration list—the
whole reglstration was le{t with the
judges of each poll; that Poll No. 3
in such precinet was established upthe
canyon, iu the mouritains, for the ac-
commodation of the voters at the Brook-
lyn mine. At this poll forty-one bal-
lots were cast at this election—thirty-
nine for the contestee and two for the
contestant. ‘Thirteen of the thirty-
nine votes cast for contestee Allen were
proved to be cast fraudulently, by per-
sons net entitled to vote, and were re-
jected by the trial court, thus leaving
Allen’s vote in this precinct twenty-
six.

It ts now claimed by the contestant
that the court erred in not rejecting
the entire voie polled at this precinet,
for the reason that the whole of the
poll was proven (raudnlent, aud no
legal votes were shown to have been
casnk.

The contestant also claims that he is
entitied to have counted in his favor1s
votes in the Bouth Cottonwood pre-
cinet, which were not returned by the
indges of election, and claims that the
facts concerning these 15 votkrs are
that 15 legal voters, whose names ap-
peated upon the registration 1i8t, whe
were entitled to vote, were wrongfully
atricken from the registration list by
the judges of election themselves, goas
to preveunt their vote. That the said15
voters, however, tried f{o vote, 8o far
ad they were able to do so, and that
each of them tendered a ballot, together
with an affidavit sworn to in due
form by each of said persons oflering
to vote, containing the outh required
by the Act of Congress of Maveh 8rd,
1887, known as the Edmunds-Tucker
law, and thatthe judges refused to
put their ballots into the box. Hach of
the wvoters caused said ballots to be
preserved, and his name written upon
it, identifled and brought into court—
g0 that the ballot was cast by each of
the 15 voters asg far as It wasin the
poewer of the voter to ¢ast it. HKach of
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these votes contained the name of the
contestant. Counting these 15 votes,
he would have a majority over the
contestee of eight votes,

Contestant claims, lst, that the eourt
erred in not throwing out the entire
ballot of thethird potl of the Bingham
Precinct, and deducting all the 39
votes frora Allen’s majurity, for the
reason that the whole ot said poll was
proven to he fraudulent, and no legal
votes were shown to huve been cast.

2, The (‘ourt erred in not allowing
the fifteen vofes which it determined
to have been wrongfully and illegally
kept from the ballot box in SBouth Cot-
tonwood precinet, sod found to have
been by the votes tendured for Fergus
Ferguson, to be counted for him.

The evidence upon which this case
was tried in the Court below is not
brought before this Court by therecord,
and the only question before this Court
on the record is whether or not the
findings of fact, by the lower Court,
justify the conelusions and judgment
of the Court below, or whether other
and different conclusions uf law ghould
have been reached upon the facts as
found, Upon these points the Court
below found, nmong others, the fullow-
ing facts: i

8th. “That at said Poll No. 8, in
Bingham precinet, said thirteen ballots
were cast by persons who were not
qualified electors of said precinet, but
who fraudulently personated the names
of persons whose names appeared upon
-the registration list who were not pres-
ent to vote, That each of said thirteen
ballots were cast, counted aund returned
for the fncumbent, contestes Allen, for
said office of county clerk.”

9th. ¢“That in the precinet of SBouth
Cotionwood, in said county, flfteen
differeni persons presented themeelves
at the polling piace on the day of
election, and claimed the right to
vote, and each tendered to the judges
of election n ballot for contestant
for said office of clerk of the gounty
court, and with said ballot tendered an
affidavit, sworn to before a justice of
the peace, by the persons so offering to
vote, which afftdavit contained the
oath requited by the Edmunds-Tucker.
law, and the ballot of eaci of satd per
sons was refused by the judges for the
reason that the nDame of none
of said persons was upon the registry
of said precinect.”? .

“*That the names of each of the 15
persons had prior to thesaid day of
election been upon the registration list
of said precinel, but each of 8aid names
had besu by the judges of election
stricken from said list before the open-
ing of the polls, in accordance with
the directions in writing from the dep-
uty registration officer of said precinot.
That the right of eacti of said 15 per-
sons to voteat said election had been
objected to by a qualifled voter in
writing before said deputy registrar,
and a hearing had beeu had upon each
of said objections after due notice had
been given each of said persons before
said deputy registrar, and sald deputy
registrar had determined] on such
hearing that the names of each of aaid
peraons should be stricken from the
regiatration list of said precinct whieh
said determination was erroneous and
illegal—the said 15 persons being quali-
fied voters—bub was duly certified to
paid Judges aund the vote of each of
sald persons was refused by said judges

of elegtion for the reasou that the name
of each had been so stricken from the
registration list.??

Upon the foregoing facts, a8 found,
the trial court found therefrom the fol-
lowiug couclurions of lnw:

“That to the mjority of fifteen for
the incumbent,as showi upun the face
of the canvassand return, there should
be added six votes on account of the
watters set out in the fourth, fifth and
sixth paragraphs of the foregoing find-
ings of facts, and that from the major-
ity for the incumbent, as thus in-
creagsed. should be deducted {vurtecn
votes, on account of the matters stated
in the third and eighth paragraphs of
gaid findinga, leaving the incumbent s
clear majority of seven votes out of all
the legnl votes cast for said office at sald
electipn.?’* “That the ballots offered to
be cast for contestant 1u South Cotton-
wood preciuct, ns leferred to in the
pinth paragraph of the said indings of
fact, and which were rejected by the
judges aud were not in fuct cast, can-
not be counted.nor can any of them be
counted nor made availabile to the con-
weetant iu this proceeding.” ‘‘And
upon the toregeing facts and conclu-
sions, it is adjudged and determined
by the onurt that the contestant’s com-
plaiut be dishmissed, and that he take
nothing by this proceeding, that the
incumbent was legally elected to said
office of olerk of the county court of
aaid Salt Lake County and his title
and right t said office is confirmed.”

The above Aindings include so much
only as may be waterial in this discus-
sion, On examination of theeighth
finding of fact, we are un=ble to dis-
cover thatthere is auy error of the court
in its indingsof law, so 1ar as they up-
piy to the third poll of Bingham pre-
vinet. It is apparent from the find-
ings that 13 ballots were cust fraud-
ulently by persons who were not
qualified electors of thut precivet, by
personating those whose pames ap-
peared upon the registration list, but
did not vote, and these thirtven votes
were properly deducted-from the vote
of the coutestee, Allen,

That there wag fraud practiced at
this poll there can be no question, but
it does not appear from the findings of
fact, that the incumhbent or any of fhe
officers comiucfing the elegtivn par-
ticipated in such fraud or knew of it,or
that the proceedings were 80 tarnished
4vith fraud, neglect or tmproper eon-
duct on the part of the offivers that the
result of the election was rendered 8o
upreliable and frauduleut as to make
it impossible to aspertdin the actaal
vote from other evidence in the case.

Where Lhe result at s pnil, a8 shown
by the returns, 13 false and frauduleut,
and it is impossible to ascertain the ac-
tual legal vote from other evidence in
the case, the vote of sush poll must be
wlholly rejected.
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