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children legitimate." Such,M! he
adds, "was not recognized by the
civil law, but sprung from tbe
Canon law:J it was unknown in

the readiest English settlement
(1607), and as we have already seen
was limited to England and Wales.
Consequently it could have had no
reference to the colonics. "To
know what the common law was
before the making of any statute,

this Is little Jmore than has been
done In England, though the mo-

tive and object have been different.
Thus Ira England, by statute 3 & 4
Wm. IV. c. 105, a widow married
subsequent to 1st January, 1834.
shall not be entitled to dower out
of anv land which shall have been
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tees for the ensuing--

. two years. '

JOim NEBDHAM,...a arr a w r tavit AaJAjia&t
j. wm. bnbll, , ;

Nov. 14, 1879. .Trustees.
d300 3t t

TAKE NOTICE P
I will sell for

30 DAYS, FOB CASH,
BETTER AND PURER

LIQUORS,
WINES AND CIGARS

Than can be found at. anver other
- noxise in Utah,

We advise you to call and see

N. BOUKOFSKY,
V9 and SI ItraC South Street.

Established EXay, 1876.

FASHION

1 ) 4 m

cAIjLi and examine our Stock of
Utah Tweeds." Ca sal tne res and

Overco&tiog?, we have on hand a
fine selection of Imported Suitingsand Overcoatings.

The trade and public suppliedwith Cut LieDKtha at Low Figures.Patterns in any StjleCot to Order.
BUCKLE & SON,

TAILORS AND WOOLER DRAPERS,
MAIM BXRKST.

Opposite Wlker Heatae. r.o. box 683

ToTjtff "anil : Opig;.. Bnyca.

FULL line 8ampUs of Boots 3c Sboea from
Opptn&eloer Blossinfer 117

Uattery St., Saa Francisco. Same prloasaad terms at the largest buyers. Taanerr,Santa Cruz. .

BTOVE3 DIHEOJC FBOM THB WOHK3.
Agent for Mstclean As Betterer,Chlcago.
The Largreat and most Varied Stock ofJ

diui ia vni oi ew ion.Parties waatlog- - a Stove, either for pub-lic or private us, can have one or more
sent direct at tbe Whoucsalb Price.

Buyers can tee all tbe above firm' new
designs at my office.

UlCUAUD GO0DBIND, arent,
l,OK)toii3 Dry Milling- - Fait, Price Lowsrthan ibe lowest.
100 Tons fuoir White Table Salt, All

Bizcdfcsgs.
Burlap HAND SEWED OJB 81CK8

from 11! cents.
Band Hewn Uouie-Mad- e B 3 1 LAP DCCK.OEE8ACK,troml3H cents.
A rents for Btistern Karen DUCK ORE

SACKS for High OradaOree.
Onfcr from Ihs Interior Promptly Air

tended, to.
It IC HARD GOODRIND,

Office and Manufactory,69 Kimball Block, 1st South street. 1m

TH ADVANCED

PRICE PAD FOR
ALL KIND 8 OF
DRIED FRU1TO

AT

TEASDEL'S

City patrons can have tbe
aeons call at tbelr resi

dences! for Fruit by leavlns;
their arttlres.

S. P. TCASDEL.

CATH & LAUr'aHY

r:e DUCT I OiN
OUR

England, Ireland and Holland, but
was admitted into ranee, pain
and Germany' and has struggled,
it4would seem not altogether inef-
fectually, for a recognition in Scot-
land. (Page 152.) It is therefore
with theCanon or ecclesiastical law
of England that we alone have to
deal and which, as part of the com-
mon law of England, was imported
into the American colonies. The
canon law, which, when "not re-

pugnant, coatrarient, or derogatory
to the laws or statutes of the realm,
nor to the prerogatives of the regal
crown of the same," (35 Hen. 8, c.
IS.) forma part f the Jaw of tbe
land, may be stated to be, aa de-

scribed In the preamble of 2o Hen.
C m 01 uvrla nt (dawa Tirh1fh theU tit ill wue VI w

people nave taken at tbelr own free
liberty, by their own consent, to be
uaed among them, and not aa" the
laws of any foreign prince, poten
tate or prelate;" and thus as
Mr. Rogers says, "Much of the
Canon law has been virtually
adopted Into our system, and hae
during many centuries been i ac-

commodated by our own lawyers
to the local habits and customs of
the country Rogers' JScclea.
Lav, Gibson'a Introduction to
Cod. 27; 2 Atk. C73, and , various
other decisions. .. : .1

.Lord Hale in speaking on; the
same subject says: "Ait ine
trength that either the papal Or

Imperial laws have obtained in
that kingdom Is only because they
have been received and admitted,
either by the consent of Parliament,
and eo are part or tne statute laws:
or else by immemorial usage and
custom in some particular cases
and courts, and not otherwise, and
therefore, so rar as sucn laws are
received and allowed of here, bo far
they obtain and no further, and
the authority and force they have
here la not founded on or derived
from themselves, for so they bind
no more with us than our own
laws bind in Borne or Italy. But
their authority is founded merely on
their being admitted and received
by us,whlch alone givea them their
authoritative essence and qualities
their obligation." Hist. Com.Law,
27, and Tide 2 Inst. 652, 653. And
Lord Hardwicke f A. u. 17371 ; in
Middleton vs. Croft . Strange , 1060,
says, that such or the canons aa
have been used and accustomed,
and thereby, as it were, incorporat
ed into the common law. appear
to have received a statutable re
cognition by the preamble of
the 25 th Hen. 8, c. 21, which
according t his opinion, "is the
foundation of the ecclesiastical
power, and the principle upon
which the canons are binding upon
the laity, and upon which the com-
mon law courts notice them as the
ecclesiastical law of the kingdom"ttw. mo van. u; uoaou At.
5S5; Carth. 4S5, etc Also in Bell's
caee of a putative marriage, the
Lord Justice Clerk, said: MI know
no authority which 'the canon law
or any other law has In this coun
try, except in so far as it has actu
ally been adopted." ( Report by R
Bell, Esq, Edingburgh, A. ID.
1811.) '

As stated by Mr. Burge, In the
Quotation from his work on "For
eign and Colonial Lvi" before re
ferred to, mere are certain marria-
ges which although they are rrull
in the eye 0! the law, are yet,;oa
account of their having been con
tracted in good faith and in igho--
rance or the impediment which
rendered them unlawful so far fa
vored that the issue are legitimate,
though they will not have the
effect of legitimating children
previously born. Pointer's Traite
du Manage, par. 5, c. 2, $ecs. 2,
font. 5, p.iSO. Arret du Parl de

ordeaux,U Feb. 1617; Merl, Hep.
Uhivers. tit Jejitt sec, 2, H2l
Voct.'tib. 25, tit 7. IXs Concub. m S.
A former able member of the Scotch
Bencb Lord Ivory, Bpea&Ing ion
this subject, says: 'Theisaue may
sometimes be legitimate, where the
marriage has. been void, nay, where
in the result the marriage has been
actually annulled." And reier
ence was. in Illustration, made to
the case of issue by a putative
maxriaire. where one or both ef the
parties were, at the time in 6ana
fidt. This case, it li true, did hot
reach a final Judgment (Bell's case
before referred to.) But the solem
nlty with which the question was
entertained, and the favorable al-
lusions to the principle contained
in some of oar constitutional writ-
ers, give great countenance to the
reception of such m consideration as
an element In questions like the
present. But whether or not tin
Scotland, there can be no doubt
that the . Issues of such putative
marriages are received as legitimate
in various other-countrie- s.

Ijord Coke, in speaking of these
marriages deacfo,voidable by rea
son of precontract, expressed him
self thua: "So it is, if a marriage de
facto be voidable by divorce in
respect to consanguinity, affinity,
precontractt or such like, whereby
the marriage might have been dis
solved and the parties freed a tin-cul- o

matrimonii', yet if the husband
die before any divorce, for that it
cannot now be avoided, this wire
de facto ahall be endowed, for thla
is legitimum mtrimonium quoad
doiem and so in a writ of dower,
the bishop ought to certify that
they were legilimo matrtmomo
eopulati according to the words of
the writ; and herewith agreeth 1U
Edw. III. 35. But if they were
divorced a vinculo matrimonii in
the life of the hnsband she loeeth
her dower." (Inst. 33 a.) Brae ton.
Ia the Queen v. Willis (10 CI. &

Fin. 811). Lord Lyndhurat (Lord
Chancellor) said; When therefore
a contract per verba de proeeenti
between two parties was followed
by a marriage solemnized In the
face of the Church betwean one of
the parties and another ptrtoru the
latter marriage WJ not by reaton
of the precontract sibtolulely void,
but merely voidable; and as a con
sequence of this, that If such - mar-
riage were not annulled by sentence
of the Ecclesiastical Court in the
lifetime or tr parties, it could not
be afterward) allacted: the widow
would have .her dower, and the
children be legitimate."

No criminality ia even so much
assuted under such a state of
circumstances. The subsequent
bigamy statutes alone Interfered
with the recognition of such double
marriages. We believe tns,t m
every State throughout the Unittd
States bigamy is iormdaen by spe
cial statutes of the respective btatc3,
thereby favoring the view that at
common law it Is no ofZence. And
ecclesiastically, at all events, no
special canon ts to be round on Las
subject. In some of the States the
rishts or a wife and tne legitimacy
of; children are rcccnlzed under
certain circumstances. In Missouri,for instance, though the marriagein the lifetime of a former husbaiid
or wife is void, a statute makes
the children legitimate. fZi.-j--

cxmm. v. Lincuum. 3 ll'mo.
441. Also in Texas. ITaturcUv.
Jacleon. 7 Tex. 673. And in Cali
fornia. Graham v. JsennetL 2 Col.,
503. In Louisiana, where a wemaa
is married to a man rutTlng a fonssr
wL'a. with whoma marriage la still
eubsiatlnsr. If she were deceived by
him, being ignorant cf any impedi
ment, tae is entitled, wniia the da--

wife, asd ti.0 calliren bom, durin
this period ara lei:iraate. t'V,i- -

denning lv. Clendennir:j. 15 'Ifart
La. 4"w JlulbCZ Vi JuLsutn. 7 JLa.
An. tZ2iirr.msrt?n v. Livingston,
15 La. An. lid.

It la fcsll that Ialti.3 Territory cf
TJfc&li tbo iocs! 1.'- - Jis abol
lsfapd t:.o r;;r::t; cf f r, ra that no
cr3T.rL3l"Il t;v.-47:.;...C-Q above

wi.3 cf licr C3uoa rights; tut

Well known

IS

Is the very lock and key to ret open
the windows of tbe statute." Coke
2 Inst. 3QS. "We have," says Mr.
Bishop, "no ecclesiastical courts.
and we never bad them, even in
colonial times; therefore no tribu-
nal in this country can take juris-
diction of this class of questions,
(viz. Marriage and Divorce) with-
out the authority of a statute."
Bishop's Mrrge & Divorce, Vol. 1.
J71, No ecclesiastical canon there-
fore on the subject of polygamy,
even If there were one,wbich there
is not, would have any rorce in
this country.

Although the common law 19 in
force in those Territories which
have been incorporated into States
since the Union, (Stout v. Keyes. 2
Davy. Mich. 184. Puller v. The
State. 1 Llackf. 63 Slate v.Cawood
2 Stew. 360, 3(52.), the question still
remains what was the Koglish com-
mon law on the subject? And aa to
the transition from Territories Into
States, see State v. Wyman 2 Chanel.
5. In the case before us we are how-
ever relieved from any such Inves
tigation as Utah still remains a Ter
ritory and the transition has not yet
arisen, yet some light may be
thrown upon the question of com
mon law as prevailing in the (States
by referring to the State of Ohio,
where an enactment having made
lt a ground of divorce "where
either of the parties had a former
husband or wife living at the time
of solemnizing a second marriage,"tne court held tnat its ellect was not
to make polygamous marriage void
able, but void. Smith v. Smith. 5
Vhio State, 32. See also Harrison
v. Harrison, 1 JTMlad, 3S9. Here
the voidability seems thstjfect of the
statute, and not of the common law
derived from Eogland. An Act of
Congress forbidding the inter-
ference either civilly or criminally
with polygamous unions which msy
have been effected in Utah prior to
tbe passing or the Act of isoii.wouid
not be altogether without precedentin England itself, for the
statute 5 and 6 Wm. 4. c,
54 (31 Aug, 1835) forbids aDynew proceeding to annul any mar-
riage, already solemnized, within
the prohibited degrees or amnlty,
and provides that all marriages
hereafter solemnized within the
prohibited degrees either of affinityor ccnsangulnity should be void.
Burgess v. Burgess, 1 Hagg. Cons.
?8Ai8Z;lleg.v. Chadwiek, 12 Jur.
174, ll y. JJ. 173, 2U5. Brook v.
Brook, V H. JL. Cas. 193.

This statute oparated both as a
remedial and prohibitory measure

condoning the past but peremp
torily forbidding such Infractions
of the law for the future. It is true
that this enactment had no refer
ence to. the otrence of polygamy:
but the law relating to the prohib
itory Levltlcal degrees, specially
recognized by stat. 32 Hen. 8, c. 33,
and forming the basis of all subse-
quent judicial opinion .on the sub
ject, as defined by Archbishop Par
sera table or pronibitions.nad been
studiously violated, and that by all
sections of society, and thoughsuch prohibited alliances were only
voidable and not absolutely void,the proceeding was not the less
illegal; bat in the caso of poly-
gamous marriages not forbidden by
either common or statute law, as
in the case of a Territory prior to
the act of Congress of 1S62, the of-

fence would consist simply cf a dis-

regard of the conventional propri-
eties of society, regulated by the
traditional usages of Christian
community. Under these circum-
stances, an amnesty for , tbe past
might perhaps be not altogether
unworthy the consideration of a
wise and statesman like policy. Bat
assuming, for the sake of argument,that polygamy was at any time an
ecclesiastical oflence, and even
continues to be eo, let us see what
Mr. Bishop says in that respect.
"Though we have no ecclesiastical
judicatories, yet the law of these
Engllah tribunals, eo far as it relates
to the civil affairs of men (Bishop1 s
M. & D.ilQet teg) and la applica-ble to our situation, has became to
us a part of our common law, and
by legislative enactments lt is
munu variously distributed among
such courts as the people of this
country have seen fit to establish.
Now there are what are termed
criminal offences cognizable by the
ecclesiastical judges, yet not criml
not in precisely the sense of the
general common law, but rather as
tending to injure the souls of men.". . . . (tie instances adultery
and fornication.) "But lt is obvious
that In the absence both of eccles
iastical courts and an established
religion, these offences and punishments do not exist in this country."
cisnop's c. L. vol. l, $ 46. The
offences mentioned by Mr. Bishopare directly foibidden by the Chris-
tian code of morale, and are infi
nitely more opposed to the true
spirit or Christianity than la poly-
gamy; so that, in this country at
least, no tcdesiaMcal law can
reach the oflence, and as we have
seen, in a Territory nothing short
of an act of Congress can create or
at least define the oHencs, there
being no national common law.
The act of Congress, aad the aot of
Congress alone, creates the offence.
That act does not profess to be re-
trospective or to have an ex toat
facto operation and might well be
supplemented by some such legisla-
tion as has been adopted in Mis-
souri, Texas and California, as be-
fore mentioned.

Huan WEiaimiAN.
34 East 12th Street,

New York

d ie rxVIn this cltv. Not. 18th. 18T9. cf dlnhtherla
croup, WILLIAM Q., son ef William a. acd
Carolines ewson, affed 5 montbs, 3 .weeks
andSdaja
MCXenttitA Star, please copy
Ia this city, Norember IS, 1879, of croup,

DANIEX, P., soo of Joseph and Kutb Mat-
thews, ared 4 Tears, 7 months and 1 days.

funeral at residence, 19th
Ward, at 1 o'clock.

KQlennial Star, please copy.

lllilillllu
CariM'tft Mad ty tlie Improrrd IoomWarrenteU mot te Stretch.

Carpets wove 6 yards for ?l.
Find warp and wove from the test
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per aid.

Carpets wove to fit room 9 on the
shortest notice.

Observe tbe Addrosr.
j V7. UULDERT,
dim A fo V doors west of Theatro

MUD CLMIISI ;

PAUTIE3 about to mate final proof or
any ktad cf land business to

"r- -l t'-- , will do well to call at the oilioe fit
li-- . W. Mijbw, south of Z.C. il.h.fait JLke City, V.T., fcfcijns polait;l.tinl u :tce or e"c.eiiere. lie "wJl five

how to proceed, frc of eoct.
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GOOD T7ACI3 leTiM v fj'rtrA. tiAT . .,
wtf ' JortlTi''

BIST

Kiesday, 5oTembr IS, 1S79.

AN ABLE , PAPER.
L

utrender a considerable por- -

Itlobjbfoax space to day to anar
I tide on the subject of polygamy In
Utah, which was prepared for pub-
lication ssveral months ago, bat
was hid aside through press of
other matter and did not receive
the attention wnlcb lt merited.
We take pleasure . In - now

presenting It or Ihe con
a! deration of the . public. as
it la carefully written and conoid
era the aubject. In a different man-ne- r

'

to the common style.
' The article la from the pen of an

English barriaUr, cow a member
of the New York bar, who la a
Mailer of Arts of the University
of Cambridge and the author of a
work on "Marriage and legitima-
cy," which la well known In the
Old World aod the New.

. The writer shows unmistakably
that the practice of p jlygamy is
not and never waa a crime at
commou law a position taken
long ago by the Deseret News
and that there la no national com-mo- a

law In tula country, nor any
ecclesiastical law; alo that the
offspring of plural niatrlage are not
necessarily illegitimate. And he
further proves beyoxnl dispute that
until the law of Congrats wai pass-
ed In 1382, polygamy cjuU not In
any sense be cousiJereJ a crime
In the Territory of UiU, and was
not even Illegal in tali Territory.
There are several other points put
forth and well eatabiUheJ, all bear-

ing on this Important auk feet.
Thhlacli legal argujut may

not have any bearing at
a judicial conalderAtiiu of oaa'es

arising under the law of 't- -, but it
ii of Importance ai a logical dis
quisition, austalnlag the "Mor
mon" position apart from its reli-
gious ground, and coming from a
non-'Mormo- n" source, la the more
Valuable a weapon of defence,in the
polemical warfare waged against a
practice which has been common
among the great majority of man
kind from the remotest periods of
human history. We commend It

slderatlon:

POLTQAMY HT UTAH.

The decision of the United Btatea
Supreme Cjurt declaring the Act
of Congress, under which George
.Reynolds was convicted of bigamy,to be constitutional, suggests grave
questions or a social character IT'

respective of the religions element
Imported into the case by the Latter-

-day Batata, relying upon the
clause of the Constitution which
enacts that "Congress shall make
no law respecting an establishment
of religion, or prohibiting the free
exerciae thereof." (Amendments.
1st Article.)It appears that the Statute under
which JReynoldi was indicted was
passed in the year 1SC2, and enact- -
ed that "every person havingJBiisbuid or wiM Uriagt-wao mar-
ried another whether married or
single, in a Territory or other place
oyer which the United Btat;s nave
ercluslve Jurisdiction, la guilty of
bigamy, ana ahall be panlahea. by a
one 01 not mora luau w, ana oy
imprisonment for a term . of not
mora than fi?e years." (R. B. Sac
5352.)

George Reynolds was Indicted for
bigamy in the Third District Court
of the Territory of Utah, and was
convicted. - The- - conTiction wn

--.affirmed by the Supreme Court of
tb;t Territory and that decision was
furti. r affirmed by the Supremecourt o; the united states, the de
fense throughout reiving principal
Jy upon the cfcuse in the Constitu
tion quoted, the defendant himself
being a member or the Church or
"Latter-da-y Saints of Jesus Christ,"
a form of religion In which polyga
my la not only permitted but en
Joined under.as claimed, an alleged
special revelation from Heaven.

.Bigamy was never Known as a
crime to the common law of England. And arvnrrttntr tr tha P!nnn
lats was sot what is now understood
by that offense; but It consisted In
marrying two virgins successively,
one alter tne aeatn or the other, or
once marrying a widow. 3 Inat. 68.
Such. were esteemed incapable of
orders, etc.; ana by a canon of the
council or Lyons (A.D. 1274, Fope
Gregory X) were omni priviUgioderioali rtudati et cocrcioni foristcularis dictt. His canon was
adopted and explained in England
by 4 Edw. I, at. 3, c, 5, and bigamy
thereupon became no counter pleato the claim of benefit of clergy.
(M. 40 Edw. 3, 42; M. IX Hen. 4, 11,
4S; 13 Han. 4, 6; Btaundf, P. C. 131.)
Tne cognizance of the plea of big-
amy was declared by IS Edw. 8, c.
2, to belong to the Court Christian
like that of bastardy. Bat by 1
Edw. 6, c. 12, 10. bigamy was de-
clared to be no longer an impedi-
ment to the claim of clergy. See
DaL 21; Dyer 201.

Thus, it appears, that bigamy, In
this restricted meaning at all
events, was declared by 1 Edward
6th to be no Ion seer an impedimentto claim of benefit of clergy, which
benefit was not limited to those in
holy orders, but extended to all
clerk or learned persons. Eljamyor polygamy, in the sense In which
we now understand the term, had
never been the subject of legisla-
tion, either ecclesiastical or civil
until 1 Jac: I, o, 11 (A.D. 1604)
when for the first time dn the his-
tory of the world, and In the 17th
century of the Christian era. it was
made a criminal oSence. Bigamyor polygamy, In the eye of the
criminal law, is the act of formally
entering Into the marriage relation
with a third person by one sustain-
ing at the same time the relation
with a second pennon. 2 Elah.Crim.
Law, 531, &o. This sexual rela
tionship had certainly never been
cognizable as an offence by the
temporal courts until constituted a
crime by the statute of James. It
was unknown as a crime to the
common lata of England, and the
Canon law, even It it assumed any
spiritual Interference with such a
relationship, of which there is no
evidence, had never any force In
England propria vigors. TheKlrg'a
ecclesiastical law alone too enact
In England, and no decree of any
ecclesiastical council unless adopted
by express statute or by the tacit
consent of the nation csrtalnly
no dscrea of a foreign fprovtadal
council, each as .Lyons, or even
Home iuelf, had any force in the
realm of Ensland, unless so sped
ally aiepisd.

" It rnljht ta otter- -

wL--3 with an tssamenical council.
in which the King of England was
represented. lax. Jaurse "T?, in
hia work on ''Colonial and Foreign
Liirs," thatjsccorlirsta theCanbn
law. "A jzit::, aimoina rul
and vcSJ, will have the eSecScf
entitling ti.3 wifa, LTfice be In good
faii, to enforce tbo rights cf
erty wincn touu 379 cem c . --

r:::zt t3 fccrlf tha xrsnlDlU
fcs;a ts'IJ, tzi cf rzzizzizz tLs

absolutely disposed of by her hus
band in ma nietime or u ma
will: that all partial dispositions,
debts encumbrances, contracts and
engagements to , which hid land
ahall Tbe subjected, snail be good
against Ler dower; that her dower
may be barred by a single declara
tion ia any deed executed by the
husband, or by his will; and finally,
unless a coatrary intention is de-clar- ei

by the will, a devise by the
husband of any estate or interest ia
land cut of which ahe would be en-
titled to dower, to or for the benefit
of the widow, shall bar her dower.
Up an the assumption, which was
at that time generally accepted,that a Mormon or polygamous mar
riage was not absolutely prohibited
in the Utah Territory, SlrlL P.
Wilde, fJudge of the English Di
vorce Court) said, in Hyde vs. Hydeand Woocimansee, Lt. J. It. (N. &.)
Vol. 35, Jr. m., A. & p. 57, "The
Court do:s not profess to decide
uron the right of succession or le
gitimacy which it might be proper
to accord to tne uisue orpolygamous
minora, nor upon the right or obli-- 1

gationa in relation to third pertone.
ivmcn pevptv iii iny utuer lite sanc-
tion of such uniont have created
for themselves. All that Is intend
ed here to be here decided Is, that
as between each other they are not
entitled to the remedies, the adju- -
uicaiion, or reiier or the matrimo-
nial law of Englandin the case of appeal from a Judgment of the Supreme Court of Bom-
bay Ardrasecr Cursetzel v. Pcroze--
boyne, Moore's Pi C C, Vol. 10, p.
275), where, according to Pareee
aw, under certain circumstances.

"the husband is permitted to take
another wife, the first being alive,"
Dr. Lushlngton, ' in pronouncing
udgment, eald "In suits com

menced on the civil side the pecu-
liar difficulties which belong to the
exercise of ecclesiastical Jurisdic
tion would not arise, proceedings
might be conducted on the civil
side with such adaptation to the
circumstances of the case aa
Justice might require,- -

thoughon . the - ecclesiastical side
such modification would be wholly
irreconcilable with ecclesiastical
law. This appeal was decided in
1SC6. prior to the existence of the
present .English Divorce Court, but
tne principles involved seem to be
the same as those considered in
Hyde vi. Hyde and Woodmansee.
and the decitiona appear to be in
accord. .

Upon the whole it appears that
bigamy or polygamy is not a crime
Known to the . common law of
VhmI- .- . 1. I a . I 1

.Luu&iauu, ui iu tug euuiesiasuuai
law of England except as affectingtne sours health, and as such per
haps cognizable by tne ecclesiasti
cal fudges in that country: but. as
we snail presently see, such eccle
siastical jurisdiction has no exist-
ence in this country. That until
Congress passed an act In 1S62, ren
dering such a proceeding penal, it
was not Illegal within the Territory
of Utah, there being no acknow
ledged spiritual jurisdiction within
the jurisdiction of the United
States, the offense in this country
resting oniy on tne acts of the sev
eral State legislaturesthat the
Act of Congress can scarcely have
a retrospective effect or partake of
tne odious cnaracier or an ex rxst
facto lawmat even prospectively
mis act nas remained virtually a
dead letter for some 15 years, or has
been ineffective until brought to
bear in the trial of George Re-
ynoldsthat the women, for the
most part, have submitted to poly
gamous unions in ignorance of
their illegality, and thac if the law
ia strictly enforced many thousands
of women will, be stigmatized as
concubine?, and many thousands
more children be branded as lllegitimate. .

We .contend that bigamy ia t

crime created by statute alone,that
the statute of James did not ex- -
tand to the colonies, otherwise
there would have been ' no neces-
sity for the enactment of special
statutes on tbe subject in the diner- -

ent States of the Union, that in
the absence of any ecclesiastical
canon which might have been in
corporated into the common law,even though no temporal penaltyattached: the offence cannot be
said to have been' forbidden at
common law, and that therefore,
prior to the year 1S82 bigamous or
polygamous unions, however re
pugnant to the general feeling of
Christendom, were not absolutely
illegal in a Territory where no pro
hibitory statute existed on the sub
ject. Subsequent to that date there
is unquestionably no room for con
troversy, although considering the
practical immunity resulting from
the non-enforcem- of the law
and the general belief, especially
among the female portion of the
community, that the law was in
operative, a general amnesty might
well be extended to innocent suf-
ferer. The law bai now been vin
dicated and for the --present must
regain unquestioned fimt at least
in all cases antecedent to the enact
ment - of Congress it cannot be af
firmed that any law was violated.

This is evident from the fact that
polygamy was not indictable in any
State until made an indictable of-
fence by the several State legisla
tures. Mr. Bishop, in his work on
Criminal Law, says: "Polygamywas not indictable until made so bythe Statute Jac 1, c com-
mitted 'within his Majesty's do-
minions of England and Wales,' so
that in this country the offense
rests only on the acts of the several
8tate legislatures." , Vol. 1, I 379.
"It Is an established doctrine ef
our courts," says the same authori
ty, "that we have no national com
mon law." Wheaton vs. Peters. 8
PeL 691-65-S. Sonnan vs. Clarke. 2
McLean 563. Dawson vs. Shaver.

Llackf., 204, 05. "There Is no
clause in the United States Consti
tution, nor any act of Congress
adopting the common law aa a
cation al system' Blshop'a Crim.
Law, Vol. 1, 1 IS. ' We can have
no national common law unless
one baa been introduced either by
the Constitution itself or by acts
ef Congress made In pursuance of
the same constitutional authority."
1 Bishop C L., VOL 1,1 2 16. "It
is," eavs the same' authority."the established doctrine of our
courts that we have no national
common law; buty'Ia the language
or xaaranaii u. J., "when a com-
mon law right is asserted, we must
look to tbe State In which the con-
troversy originated. Wheaton vs.
Peters, 8 Pet. 591, 653.etc, (Supra.)And further; "The United States
courts cannot punish crimes against
government until they have been
defined and specified by an act of
Congress. U. S. yi. Hudson, 7
Cranch, 32. U. S. vs. Coolidge,
1 Wheat 415, reversing decision of
StoryJ. in 1 Oaths iiS. U, S. vs.
Lancaster 2 McLean 431,433 and
numerous other cases. In the colo-
nial Jurisprudence of some of the
older States a few cf the English
statute?, passed subsequently to
the settlement, were adopted, and
that made of force by general con-pe- nt.

Com. v.'Cicp- - .am 13 Met. 63
Pci7il-l3V'CU$br- 2 McCard. 31
Etzis r. Collins 8 17.Il. 50. Slllcy
v. JVPJiams 3 Gill, J. 52. But
ualf3 eo adopted, no such act .of
rarllxraent bound ll s colocie3, ex-C- fr

t ty exprEj wcrja. Comm. v.
V 1 m i 9Level

cr:."',: r; (ZJvpra) Co??trnon , v.
S CTraf. 579,550. Bi-

r --. : C. L. Vol- - 11. 'l179i
'3f
1. D.ll)r"rr..:--- 1 littla

rj tt-- a two yran irevions to
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