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if the supreme court decides

against Itiit it twillwill show that your
honors misunderstood your legisla-
tive powers when the act was pass-
ed and that these courts and the
people who have resorted to them
havenavenavo been wrong for twenty two
years and that adhering to them
we are still wrong such are the
momentous questions involved

the cases are searcescarce in which
more important questions are to be
settled in every point of view and
the consequence flowing from the
decisions for weal or for woewoo will
not end in twenty two years more

onoi the hught ol010 erectingelecting or ap-
pointing officers there was a case
of the united states against myself
in the third district court in
which the united states on the
relation of its attorney for utah
alleged that mr C Hhempstead
was on thethu day of april 1870
the attorney of the united states
for utah that among the duties
of the office was the duty to prose-
cute in the several counties of the
several districts of said territory
all persons accused of oflencesfences as
well against the laws of the united
state as against the laws of the
TeniTeril tory

chatonthat on the day of sep-
tember 1870 one Zerubbabel snow
myself under color of some

electronelection of said territory orof utah
and appointment and commission

as attorney general of
said territory without legal right
and well knowing the premises
did unlawfully usurp some of the
functions of the said relatorremonortotor major11 ajor
hempstead

the said Z snow claiming to
be the lawful prosecutor in the dis-
trict court of the third judicial
district for offenses against the lawsa Ws
of said territory did unlawfully
enter

to this I1 answered that con-
gress had power to confer on the
inhabitants of the territory the
power to enact laws which belong
to a state in the capacity of a
stateslate and that by the organic act
congress conferred fultfum powers of
legislation as a state upon the in-
habitants of this territory that
among these powers is the rightr to
create the office of attorney gene
ral for the territory and prescribe
his duties that pursuant to the
act entitled in act in relation to
marshals and attorneys 1 approved
march 3 18521832 1 on tilethe day
of january 1869 was duly elected
by the joint vote of both houses
then in joint session to the office
orof attorney generaldenemI1 for the terri-
tory 22

then followed the avermentsaverments of
my qualifying as provided by law

to this there was a demurrer
the courts in utah rendered judg-
ment against mc I1 took it to the
supreme court ofodthethe united states
that court unanimously reversed
the judgjudgmentmeirmeiA of burbut courts alidand
sustained me in the office I1 beg
leave to niefile the opinion of ththee
supreme court for thetile information
of the house
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grimnmr justice bradley delivered
the opinion of the court
agthe only question raised in this
caseease is whether in the terri-
tory of utah the attoattorneyiney of the
united states for said territory or
the attorney general of said terri-
tory elected by thothe legislature
thereof is entitled to prosecute
persons accused of oflences against
the laws of the territory

inthethe government of the terri-
tories of the united states belongs
primarily to congress and second-
arily to such agencies as congress
may establish for that purpose
during the term of their pupilage as
teari tories they are mere dependen-
cies of the united states their peo-
ple do not constitute a sovereign
power all political authority
exercised therein is derived from
the general government

it is indeed the practice of the
government to invest themthese

ennios with a limited power
self government as soon as they
have sufficient population torfor
purpose atherhethe extent of the
ihns granted depends entirely
the organic act of congress in
case and is at all times subject

such alterations as congress may
seekee fit to adopt

ccthe organic act establishing the
territorial government of utah
passed september oth 1850 consti-
tuted a governor a legislative as-
sembly and certain courts and ju-
dicial and executive officers
amongst the latter are an attorney
for the territory and a marshal

by the ath section of the act it
is enacted that the legislative
power shall extend to all rightfulrightnilifill
subjects of legislation consistent
with the constitution of the united
states and thetile provisions of that
act by the ath section it is en-
acted that the judicial power shall
be vested lnainain a supreme court dis-
trict courts probate courts and jus-
tices of the peace whose jurisdic-
tion shall be limited by law provi-
ded thatthab justices shallrhall not tryry
landlaud titles nor cases exceeding
one hundred dollars in amount
and that the supreme and dis-
trict courts shall possess chan-
cery as well as common law juris-
dictiondictionsi and each of the district
courts is13 invested with the same
jurisdiction in cases arising under
the constitution and laws of the
united states as is13 invested in the
circuit and district courts of the
united states aridand the first six days
in each term are appropriated to
uchsuch cases

the duties of the attorney are
notlot specified in the act the mar-
halbalisballsis required to execute allali pro
essesessco asungissuing from said courts
whenahen exercising their jurisdiction

asis circuit and district courts of the
united states

this recital shows that the
bubusinessiness of these courts when act-
ing as circuit and district courts of
the united states is to be kept dis-
tinct fromrom their business as ordi-
nary courts of the territory and
giveus countenancecontenance to the idea upon
wchichicil the territorial lelegislature
seems to have acted in appapiappointing
separate executive offommmeersofficers for at-
tending the courts when sitting as
territorialerritorial courts by an act of
thathat legislature passed march
rd 1852 it is18 amongst other

things provided that an at
to0 ney general shall be elect-
ed by the legislative assembly to
attend to all legal business on the
part of the territory before the
courts where the territory is a par-
ty and to prosecute individuals ac-
cused of crime in the judicial dis
brict in which he shall keep his
office in cases arising under the
I1jalawsws of the territory and that for
the other districts district attor-
neys shall be elected in like man-
ner wilhwith like duties this lawilaw it
is understood has always been ac-
ted upon until the recent decision
of the supreme court of utah de-
nying its validity similar laws
have been passed and acted upon in
other territories organized under
similar organic acts the attorney
appointed by the president for the
territory has been accustomed to
attend to the business of the gen-
eral government the famerame as is
done by united states district at-
torneys in the several states and
the attorney general and district
attorneys of the territory have at-
tendedt to the business of the latter
and prosecuted crimes committedcommitted
aagainst0ainest the territorial laws

it must be confessed that this
practice exhibits somewhat of anail
anomaly strictly speaking there
is no sovereignty in a territory of
thetiie united states but that of the
united states itself crimes com-
mitted therein are committed
against the government and digni-
ty of the united statesstales it would
seem that indictments and writs
should regularly be in the name of
the united states and that the
attorney of the united states waswas
the proper officer to prosecute all
oflencesfences but the practice has been
otherwise not only in utah but in
other territories organized upon ththee
same type the question is wheth-
er this practice is legal orof in other
words whether the act of the terri
rial legislature was authorized by
the organic act if it waswag the
plaintiff in error in this case was
erroneously ousted from performing
the duties of his office of attorney
general of the territory

the power given to the legisla-
ture is extremely broad it extends
to all rightful subjects of legislation
consistent with the constitution
and the organic act itself and
there seems to bobe nothing lueiluel
of these instruments which directly
conflicts with the territorialbrial law
if there is any inconsistency at all
it is in that part of the organic act

i which provides for the appointment
by the president of an attorney for
the territory but is that

rily an inconsistency the proper
k business of that attorney may be
regarded as relating to cases in
which the government of the Tuni-
ted states is concerned the anal-
ogous case of the marshal and the
separation of the businessbusin essegg of
the courts as to government and
territorial cases seem to give somegome
countenance to this idea at all
events it has sufficient basis for its
support to establish the conclusion
that there is no necessary conflict
between the organic and the terri-
torial laws the organic act is sus-
ceptiblecep tible of a construction that will
avoid such conflict and that con-
structionst is supported by long usage
in this and other territories un-
der these circumstances it is the
duty of the court to adopt it and to
declare the territorial act valid inany event no great inconvenience
can arise lecausebecause the entire matter
is subject to the control and regula-
tion of congress

the judgment of the supreme
courtourt of utah must be reversed
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the act of the governorGovernbir and legi-
slativeIslaisiative assembly ot this territory
approved march 3 1852 harthehas the
following

an act in relation to hatshals
and Allorattorneysnys

SEC 1 boile it enacted by thegovernor and legislative assembly
of the territory of utah that a
marshalmarshai shall be elected by a joint
vote of both houses of the legisla-
tive assembly whosochoso term of office
shall be one year unless coonorsooner re-
moved by the legislative assem-
bly or until his successor 1is elected
and qualified said marshal shall
before entering upon the duties of
his office take an oath of office
and nnienileillefile bonds in the penal sum 0off
not exceeding twenty thousand
dollars conditioned for the faithful
discharge of his duties which
bond with securities is to be ap-
proved by thetile secretary of the terr-
itory and filed in his office

SEC 2 said marshal shall have
power to appoint one or more dedderdep-
uty marshals in each judicial dds
erict of the territory as the neces-
sity of the case may require whose
term of office shall expire with that
of the marshal burtheybubbut they may at
any time be removed at illshis discre-
tion

SEC 3 it shall be the duty of
the marshal or any of his deputies
to execute ailall orders or processes of
the supreme or district court in
all cases arising under the laws of
the territory and such other duties
as the executive may direct or
may be required by law pertaining
to the duties of his office

from the date of this act till the
present time this officer has beenteen
ejected as provided in this statute
undand until the case of the unitedunited
states vsus 11mcallistercAllistermca arose in 1870
he has been recognized as being the
legal ministerial officer of thehe court
in the cases named iniii the act bbyy
every governor every legislature
and every judge on the
out an exception

Ttruerue some have claimed that
under the ath section of thothe organ-
ic act which is as follows

SEC 7 and be it further enact-
ed that all township district aaniillril
countycounts officers not herein other-
wise provided for shall be appoint-
ed or elected as the case may be in
such manner as shall be providedprovided
by the governor and legislative10

assembly of the territorytt of utah
the Govergoyergovernorilor shall nominate and
by and with the advice and consent
of the legislative council appoint
all offommmeersofficers not herein otherwise
provided forand in the first instance
the governor alone mayappoint all
saidmid officers who shall hold ththeirair
offices until the end of the first ses-
sion of the legislative assemblyay
and shall layjay oft the ilellenecessarycessare ddis-
tricts

is
for members of the council

and house of s and
all other officersrss
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experience having proved thattbt grain when drilled in1 quiresrequiresre lesslees
seedsec andard will yield fivetive to ten bushels per acre

moromore than when handband sowneown

every goad farmer should own and use the

CELEBRATEcelebratedI

thomas smoothingSmooth inOrlnor harrow
t

which makes the best seed bed and Is the best cultivator known
tonsontorfor smallemail grain grass potatoes orcorcorncorn

it will pay for itself on
ten acres
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genuinejenuine cod uyeruterUter oiloti

our cod liver oil Is wwarranted pure
newfoundland oil it has stood the test ofet
over twenty years experience unaun can be
reliedcelledliedonon in every particular manufactur-
edrd by hegeman co chemists and drug-
gists

drugdiugdi ua
NEW YORK and sold by all drug

asforfor sale by Z C M I1 and allali its
branches walywawolyly

chapped hands andad face
LIPS dryness of the skin etc etc tSOREcured at once by HehgoHeohesemansgemansemans camphor

icoice with Glyceglycerinevintrint it keeps the bands soft
in ailall weather seesm that you get hegeliege
mans sold by all druggists ants
manufactured only by neknexeinarcinar co
chemistsChem iatalata and druggistsDruggistaytal SEVnev YORK
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DR WM HALLS
BALSAM FOR HETUB LWLENGS

9

the great american consump-
tive remedy

h14 NOT an incurable dindis
v bac Phbiamblamkiam amure IM of thisthin tactfactt
it laIs onionly necessary to have the RIGHTREMEN and the terrible malady can bobe
conquerconqueredcd

halls balsam is this remedy
it breaks up thothe RIGHT SWEATSsweam relievesrellevc

the oppressive s ACISACHS onainalungslunga and benthbento thetha lacerated and excori-
ated surfaces which thevethe venont of thedisthe dis-
ease proproducesducet

while lifolife lasts there is hope
it maymily notmot be too latofato to effect a cureeuve

eveneren ofafterartertertev the doctordoctors naveham giren you vp
clolla balsam Is saldrold everywhere andard

Mmarbobe had at wholesale of thothe propriety rns
3jofan F llewyn COcog at
their gantgiat andwid 09
college
tietlelottlehottlenew york price 1 per bot-
he

lot-
tie

I1 balaam is alsoaiso a suroburo tofor
COUCOUGHSglis COLDS PNEUMONIA hiton

chins SPITTING OF
blood CROUPCROUP whigWHIM

COUGH
and all other deseadiseases of the respiratory

organsborgarsorgaesgnes
W alsoaiso rr etora of aloid

and liver syrup carbolic salvesaive mysPsW y
trocheshesyhesp oxygenated bitters mitswits liverLher
pills etc I1
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