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well did senator thurmanThur nian re-
mark

riwee canncannotot conceal it from our-
selvesselseiveg wewa know it to be so that in
umiutah territory there have been
judgesjudko who have been rather re-
markable fortor ail spirit of persecution
than for a spirit of enlightened and
gnipa administration of the
law cong globe 3rdard sess
cong p 1802

1george alfred townsend an eye
and ear witness of the hawkins
trialtriaitrlaforfolfoi adultery writing to the
cincinnati commercial ocloch 1871
thus summarisessummarizesarises tilethe argument of
defendants counsel in that case

titetilethe command thou Eilialtait not
commit adultery was delivered to
a polygamous people and engraved
upqii st tbthe husband of three
wives thetoo same public opinion
and religious inculcationinculpation whichimich en-
actedacted ththee statstatutefite agaagnagainstfust nApjapheryhery
nimarriedariledihthe prisoner tto his wives
and honghonohonoredledred theethe childrenlilldrenaren of them
equally the rulings of the courts
in utah both probate and didistrict
for twenty yearsyearb hadbad been in ac-
cordancecoreorlancedance wwithth thisthiis theory of marri-
age auan I now sevenboven years after
committing the act charged with
his wirewife a rustyrusty lawaw is
drawn from its antique sheath Y

and made retroactive upon this
man the polygamists onoil trial in
the person of the prisonergoner hadllad left
civilized places and entered the
desert followed hyisy the women to
attest their belief in this dispelsdispensa-
tion

a
and obey it out of themaythe way of

the people J bidge mckean deliver-
ed a harangue to the jury answer-
ing every point mademadd by thetho de-
fense it was a speech of three
quarters of an hour and amounted
to an exhortation to convict As
to thether intent of the territorial legi-
slature thirty five out of thirty
nine orof the members practisedpracticed plu-
ral marriage who enacted the sta-
tute against adultery he said that
waswag niotiononimoreoreoro to be conjectured than
that magnamayna gharld couldeuld be inter-
preted away because king john its
grantorgranter waswa a tyrant a statute
againstft gambling might be simi-
larly dpdisprovedroved because the ennetenactactorsorsois
were proven to play at chance

it is to provide this man with
such power as shall insure convic-
tion and hide the infamy under
the name of trial by jury that thegovernGaverngovernmentment of this mighty rebe
publicistpublicisliels asked so to debase itself

blackstone saysayss of triaitrial by jjuryury
loitit is the glory of thotheenglish law

it laIs the most franseendent privilegeege
which anyny subject can enjoy or
wish for that he cannotpannat be affected
either in16 his property his liberty or
his person but by the unanimous
consent of0 twelve of hlhis neighbors
and equals a provision which haahas
under providence secured the just
liberties of this nation for a long
succession of ages

honHOD NYr 11II lidildhooperoperopen addaddressing
the house of representative
march 23 1870 against the passage
of the cullom billbill a similar meas-
ure galdsaid

athethe triaitrial by jury by this bill
is worse than abolished for its
fornform aaa sickening farce remains
while its spirit is utterly gone A
packed jury is worse than no ijuryry
at all the essence of a iriasrI1a bbyy
jury consists in the fact that the
accused is tried by a jury drawn by
lot from among his neighbors A
jury which will be a fair epitome
of the dietrdistrict where the offenseoffence is
charged and thus such a tribunal
as will agree tolo no verdict except
such as substantially the whole
community would agree to if pres-
ent and taking part in thethe trial
that no personperso14 shall be punished
who when brought to the barofbar of
public opinion lnin the community
where the alleged offenseoffence Isia com-
mitted is not adjudged to have
been guilty of a crime

what judge mckean governor
woods and baskin fc co ask for
is precisely the reverse of all this

senatorbenator trumbull sayssays
T ulluit S

The object ofotaofaax jury Isia entirelysrisk i I1 1 i itsuoaultur

defeated and a jury trial goes for
nothing if tho judge selects the
jury and the clerk and marshalmarshak
arefire really subordinate officers of thetile
court and are very apt to be influ-
encedencel by the judge himself
the object of a juryj u arylsia to be a check
upon the judge 1I think it is13 objec-
tionabletio to havuhavn the onniommmeersleerscers of the
court select tilethe jury P 17855

senator shershei man says

the judge ought not to have
anything to do with the selection
of a jury it seems to me some
local authority whose power ema-
nates from the people and doesdoeg not
emanate from thethi U 8 govern-
ment oughthught to be selected to join
these commissioners there I1is the
foufoundation of all trials andabid of all
justice P 1786

senator thurman in an able ar-
gument says

to prevent perversion of thetile
law in my judgment the safe-
guards are not sufficient I1 thought
rso0 o in committee I1 think soPO still
the more reflection I1 have given to
the buljbuldsubjectact the more I1 am satisfied
of it I1 will not say what
kind of courts we have in utah for
I1 am a little chary about makemakimakinging
accusations against men for which
I1 have no plainI1 ain and obvious found-
ation but I1 will say that they are
courts in which I1 have nodo confi-
dence orneryor teryvery little P 1782

he therefore moved an abendamend-
ment providing that three jury
COcommissioners be cchosenhogen by the
territorial legislature to act I1in
conjunction with the judge mar-
shal and clerk the last three to
makemaket up tilothe list until the legisla-
ture shall meet

senator moved to
substitute taptwp 11 instead of erthree ay

commisscommissionersin foner 4 and the amend-
mentmen tasas amended was agreed to
P 1747

senator stewart moved that un-
til the legislature meetsmeet thetile twtwo0
commissioners be Lselectedelected by thetile
district judge from thetile probate
judjudgesge 4 that amendment bagalsowas alsoaiso
agreedeed to P 1797

and still another by senator cas-
serly that the 00 male citizens
from whom the jurorsjuror are to be
constituted shall be cc qualified
electors within the provisions ofethis aclael

senator trumbull would have
gone further lie would havehavo ex-
cluded the judge and substituted
the governor to which proposition
senator sherman objected he
said

tt see the objection to the gover-
nor being consulted he is the
executive officer of the territory
called upon to execute the laws
and hebe is a man who necessarily
takes bidessides on political questions
he maybe a man ot strong parti-
san feelings and from the nature
of his office I1 think lie ought not
to be called to administer anything
in connection with the courts
PR 17801785

to which senator trumbull re-
pliedPlied

if there is objection to theuld gov-
ernor having this power take the
surveyor generalgenerals or01 any person
other than the judge

irif there could be any fairness at
all in taking purely local matters
out of the hands of local legisla-
tion there would be some fairness
in those amendments but they
have all been carefully omitted in
the bills now before congress
since the virtual derdemise of the
mckeemekee bill however merritt
co have received fresh instruc-
tions the Judge Clerk and mar-
shal packing process is an ugly pill
coat it with sugar make it look less
ugly and congress will swallow
it hence the amended poland
bill but it has the same object inini
view under a fairer face and what
cannot be reached openly must be
reached by circumvention

had honest juries been wanted
he could have hadbad them in sept
18istlirti11 and ever since under the terr-
itorialritorial jury law which chiefchiejustice chase said McINIcmckeandKeans court

wholly audnud purposely disregard-
ed a jawlaw which the national
supreme court declared inln dec
1871 waswils obligatory upon the
district courts of the 11

honbon thos fitch in I1hisi Is address
to the house judiciary committee
feb 10 18-43 said of thisthi law

the mode of obtaining gandgrandg and
and petit jurors in utah is the
saihesalbesame as in many parts
of the country the prunty court

I1 I1 I1

of each cocountyanty at its first session
inia each yearsear fcselectselects at least fifty
names from thetile assessment roba
persons eligible as jurors Tthesehe d
names are written on slips 0 paper
and deposited in a box the bixl
shaken up and the jury panel
drawn promiscuously A
tt inasmuch as nine tentstenths 0of
thothe persons eligible to jury duty are
cormonsmormonsMormons it is difficult toWccompre-
hend how this can be remedied
without either converting or disdla
franchising the mormonscormonsMorIformons it Jsis
scarcely within the scope of con-
gressionalgress lonalional power to accomplish the
first and it certainly does not seem
right to perpetrate the second

I1 venture the assertion that no
jury list has ever been made out in
utah in which the nonnou mormon
element has not been accorded a
larger representation than its num-
bers entitled it to expect it has
not been asserted except by juden
do that this 11mormonlormon control has
ever been impimproperly exercised

the jury law was made in jany
18591839 at that time the countiescounties
had comparatively a sparse popula-
tion some of them could hardly
furnish fifty eligible jurors hence
the limited number in larger coun-
ties the practice has been to increase
the list in proportion to the popu-
lation and as there are nine coun-
ties in judge mc keansheans district
the least number must be while
it may be and is in practice much
greater last february the utahlelegislatureislat sought to amend the
juryur law bbyy requiring each Ccounty
Ccourturt eachc4 year to take frofrom the
assessment roll the names of all
persons known or believed to be
eligible serveservo as jurors write
each pame inn full on a separate
sliplip of paper or ticket and
fold the same so that the name
thereon cannot be seen and place
all of said papers or tickets in a
box prepared for that purpose
thoroughly mix said tickets and
not select 1 but draw Ffrom haqsaldsaid box
at least one hundred names to
serve as jurors and make a list orof
the names so drawn which list
shall be filed with the clerk of the
county court who shall keep in illshis
meeoffice a box in which he 8chalmehalide
posit the names on the list having
previously written each name on a
separate ticket and so folded said
ticket that tiletiie name thereon doesdoea
not appear provided if in any
county there are less than one hun-
dredsiredalred persons eligible to serve as
jurors thewtha names of al persons eli-
gible to jury service shailshall bobe drawn
by thetho coucountyn ty court

thete amendments passed both
houses but were vetoed by Ggov-
ernor

ov
woods if fair play were

wanted what could babis fairer
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editor deseret news
thetho provisionsprovIslonsions ofnearlyyearly all of

the ULutahdi bills before congress for
panellingim juriesjubes are extraordi-
nary unconstitutional and

they place in the hands
of men in whose selection the peo-
ple have no voice may bobe unscru-
pulous men an almost absolute
powenpower over the highest rightrights of
person and property a power that
is simply despotic unless a cones
bonding breadth of appeal tobe pro-
vided from every decision of such
courts to the supreme tribunal of
the laudland

an appeal to tha supreme court
of the territory particularly in

le cases amounts to noth-
inging the terms of those bills virtu-
ally pronounce polygamy to be a
crime and in a great degree the
same power that creates the
law appoints its administrators and
holds themthern responsible for its ad-
ministrationministration moreover in refus-
ing citizenship to aliens and the
rightacht of sitting on juries to citizens
solely for believing the doctrine of
plurality of wives to be a divine
rerevelationvel atlon judgesjudged of that court
have practically prejudged tilethe
merits of all such cases already

The Objections raised in the sen-
ate feb to
amendment providing for appeals
were that it would overburden the
national supreme court with busi-
ness that it would delay punish-
ment that it would call in question
the judgment ortheof the president of
the united states andnud that of the
senate as if they sent to utah
judges who impure in their
livesilves and not learned in the law
and that while in civil cases com

I1 I1

questions of property
sometimes arose criminal statutes
as a rule were directed against
plain oflences

all of these objections were ably
answered a synopsisyn of which is
taken from the
3rdard session congress page
1802 aand succeedingg pageses

mrnir thurman it is of the ut-
most consequence that the admin-
istrationIstra tionilon of the law shall betae such
as to command not simply the obe-
dience but the respecthespect of the people
of that great territorybry and I1 do
think that nothing wouldwoud totendnd
more to secure for the lawlawss a faith-
ful

th
observance and to procure fofornor

themthern a sincerelucere respect thannthan to
allow cases tot0 come up to the su-
preme court of the united states
under reasonable restrictions there
is nothing in this world piso danger-
ous asm unrestrained power and
judges are but men I1 think it is a
disgrace to our laws that upon thothe
sentence of one single man a dis-
trict judge of the united states
whom the senator Frelinghuysen
would not employ if hebe were at
the bar to collect a note a
man may be sentenced tuto death
and there is no opportunity to re-
view that decision there is a writ
of error to the supreme court of the
territory but how Is that court
constituted thetile destriedistrictt courts are
held by the members of the asupremee
court A single judjudgeu e of the su-
preme court holds a disdistricttbrict courtcobit

cutt is said that these judges are
nominated by the president and
confirmed by the senate ay sir
they are but does not thethie senator

wellborwell for liehe belonbelongsgaldto the
judiciarycornCommit teethee trouble we
havebave had to obtain men nibfib to hold
judicial station I1 blnot simply in the
territories I1 but in the statesstate does
he not knowlwow what difficultyty wewee had
at this very session to determine
who should be a judge41 in utah
territory I1 can speak no moreborerore
plainly because I1 cannot speakpeak of
purour proceedings in executive sesrfesreses
slonsion but wllliewill lielle tell me that thethel
factfact that the judge is nominated by
the president and confirmed by the
senate Is any sufficient guarantee
that there will be no error in his
decision no sirbir atwillchatwillth not do

t oginagain lie says there is danger
of overloadingI1 dicig the Suphupsupremereuiereume court
of the united states sir if we
areate to protect that court from hav-
ing an excess of business we had
better begin at soniesome other end of
its calendar wo hadbad better curtail
its alijurisdictiondictionris somewhat in civil
cases in order that it may have
time to decide the criminal cases
that ought properly to be brought
before it

in reference to the objection of
senator edmunds who said if
you are to provide in criminal cases
in general in this territory or in
any other that there shall be an
appeal to the supreme court of the
united states before the sentence
of the law shall be executed then
you say in effect that there shall
be no punishment at all because
thetho timetimie between the commission
of the offense and the trial and the
verdict of the jury and that final
sentence of the jaw which is to
carry it into effect is so great that
all the theories upon which penal
laws are framed excepting one of
the many are entirely dissipated
and have gone to naught mrhin
thurman replied

I11I can imagine that if any of the
safeguards that we and our fathers
before us for many centuries deem
ed riot only necessary but to be the
brightest page in the judicial blhis-
tory

4
of the united states and of

great britain were pressed upon
the
or the shah of persia ortheor the khe-
dive of egypt helie would answer in
almost exactly the terms employed
by the senator from vermont he
would say why the criminal law
isis plain there ought to be speedybeedy
trial and speedy punishment
why have a jury why not let
the cadi convict senEensentencetence and
execute on the hour on the min-
ute why not have speedy justice
like that why trammel it with
djury trial with an indictment
with lawyers to puzzle and bother
and confound the trial 41 sir the
aargumentagumen t is simply the argument
of dedespotismpotism the world over the
argument that despotism alwaysAWAYa
hashns employed

chyi sirair howbow ignorant how
unwise were our fathers our fa-
thers adopted the constitution of
the united states without a bill of
rightstights nudaud soPO dissatisfied were the
keople that almost every state that
hadad ratified tilethe old constitution
saldsaid themethere should be abilla bill of rights
so much ten sections allidl

J 1
1 J

colibillsla onof nighthightrlp 1it were proposed by the
conventionsnve t lc n s that ratified the con-
stitutionution and were adopted within
a year or twtwo0 after the constitution
was ratiratifiedfledtied by ninening statestates andland
among them we find

no person shall be held toanto an-
swerawerr for a capital or otherwise in-
famous crime unless on a present-
ment or indictment of a grand juryjirry

nor shall anyrny person bobe sub-
ject for thetho same offense to bobe twiceput in jeopardy of jirelirelife or limb nor
shall be ccompelledambelled in anyauy
easerase to bo a witness agaisse him-
self nor be depriveddeprivetl of ilfelife libertilbertliberty3
or property without due process of
lawlav J

and again
in all criminal prosecutionprosecutionss

the accused shall enjoy the right
to a speedy and public trial byan
lm artial jury of the state and dis-
trict wherein uhethe crime shall have
been committed

why howbow unwise howbow foolish
were our fathers to put that ininthelutheithe
constitution if the argument of the
senator is correct

the senator says thatthatthethe queques-
tions that arise ininna criminal trial
are plain ale the legal questions
plain are not your books ofre-
ports full of the most difficult ques-
tions arising in criminal caseseases and
full of casescapes in which the court of
last reresortsort has revered the decisions
of the inferiorinterior court pid

after citing a number of gascaseex
mrnir thiirmantrman inquiinquiresres

why siraln can there be no queques-
tion

s
whether a law I1is constitutional

or notdot which arises in a criminal
trial

that is precisely the question as
to the law of 1802 against polygamypolypamygamy
and there is noDO provision frfrapup
pealpesipealinginglug it

nirmr thurman 1isayI say that it itAAa
reproach that no writ of error liesileslles
from the supreme court of tiltige
united states to the federal infe-
rior judiciaries1 clariesclarles in criminal cases3and I1 say further that this is the
only civilized country on the natonatenaceface
of the globe in which suchsueh a state
of things exists I1 affirm that this
is the only civilized country on the
globegibbe in whichwirich a man can filoseioseose illshis
life by the judgment of an inferior
court and no appeal no revision
whitwhatevereverover be hadhail 11 razepace 1811

VERITAS

by telegraphteleo raph
AMERICAN

CHICAGOciricAGO1 11 the village of
ridgewayBadge way iowalowa waswag totally de-
stroyed by fire on saturday night
between thirty and forty famales
were rendered houseless the loss
isia estimated at

barisoBARING CROSSeross ark 11 this
morning geni chuichulchurchillchill andabdandvinoVinging

teof baxters army crossed the
river to Argenta with a large num-
ber of mounted men and immedi-
ately afterward general augur sent
col clayton with men across
the railroad bridge at that place
clayton left part of hishla men here
to protect the telegraph office
half an hour ago baxtersbaxter men
advanced and firing became gener-
al along the skirmish line nudand waswag
kept up very lively for about
twenty minutes two of brooks
men were seen from this office to
fall they were probably killed

later firing has commenced
again in earnest and the operator
says we will have to leave the
office

ICEYKEY WEST 11 havana dis-
patches say that an american
named william lauten acting
consul for englard and germany
at Manzanmanzanillaiila hashaa been ordered to
lealeleaveleaiea ie the island in ten days for
communicating with the insurg-
ents

NEW YORK 11 the alderman-
ic committee appointed to investi-
gate the street cleaningcl ning fraudshave
agreed to make specific charges
against tilethe commissioners andio
request their removal

the city debit increased over four
million during april

weston commenced a fiveflee bunhun-
dred mile walk atab the american
institute hall this morning hoii
expects to finish on saturday next
makingmakin9 a hundred andand afiffifteenteen
milesmilea todayto day within twenty four
hourshour

BOSTONBOSTAN ll thetho probate court
todayto day granted the petition komrsrs
alice mason sumner formerly
married to the late spsenator to
change her name to aliceaiice mason

BUFFALO II11 forest tiresfires are
ravaging erie and wyoming coun-
ties farmhousestarmhouses barns stables ac
have been burnedburne tandrand thetile loss of
propeproperty

i
is vevery heavy


