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AN OUTRAGE AGAINST LEGAL
WIVES.

OxcE more 3 Federal Court in Utah
has shown ijtself capable of sointer-
preting and applying the law as to give
it the force and effect of new legisla-
tion, Iractically it is the exercise of
legislative functions by the judicial
power. Copirary to nsage, the prece-
dents of centuries and the general un-
deratanding of the splrit end meaning
©of both statutory and common iaw, o
relation to the incompetency of
busbands apnd wives o testi-
{fy  agaipst each  other except
by motual consent, o a crim-
inal action, Judge Zane on Satur-
day perwitted the legal outrage perpe-
trated by District Attorney Dickson in
requiring a legal wife to give evidence
for the prosecution in a case against
her husband.

Mrs. Langton was compelledito an-
swer the questjons of the Eub[ic prose-
cutor intended to make her husband
appear gulity of unlawful cobabitation.
'The replies were not steltas were an-
ticipated, and they failed to establish
sonything against the accused, who was
acqultted because of the total lack ot
evidence against him. [t was not

roven that be bad comemitted any un-

awful act or even that he bad a plural
wife. The gossip of chattering und
unreliable persons who tried to make
out 8 cuse to injgre bim was all that the

rosecution could offer against Isaac

anzton, who has been put te untold
trouble and expeuse becanse the
Prosecuting Attorney is so ready to
catch wp any silly story or piece of
petty spite which a Geotile may have
aigajost a ‘“*Mormon,” whose guilt s
assumed as soon as he i3 accused, and

| But in the rendertny of the lutér law

law, with tbe esablizhed doctripe in |
regard to the pub.ic policy of reuderivg
incompetent the testimony of husbuaud
and wile for or azyiost each other, and
with rulings of the Suprzise Court of

deutial io!ercourse.”

“*and it is conceived that this|
principle does wpot wperely afford
protection to the hnshaud and wife
which vhey are at llberty L0 ipvoke |

ume of Lis denth. and, at the request|
of arelative, assisted in prepariog him
for burizl. He suffered excruciatinuly
from some mysterious  malady,
feeling as i 'he was Doroing up trom

the United States. Whie the persvns | gr not, ct thejr discretipn, when, the | jnterual heat, and repestedly inplored

of the busband and wife are protected
from violeuce by theve Liws taken to-
gether, the esseptial unity of tue mari-
tul status §s not broken nor the sunc-
tity of matrimonial conddence invaded. |
Lo the exclugiou adud ignoring of the
other equally valld Jaw, the geueral
princlples which forbid the arruying of
the wife against the bushind ure vio-:
luted, cast down to the ground aud:
stunped npon,

The great privciple upon which the
exemption of hasbapd aad wile
a5 witnesses agafust each other is|
focnded I8 the legal theory that they
are ONE. Auodas no defendant Cﬂ!llgt:
compelied tobe a witness zualnst him-
self, the wife whose legal identity is
merged into that of the husbund, can-
not be moade to appear apainst hiw of
whom she is & part.

Bouvier, vol. I, page (3% 8ays:

“The reason for excludiog them from
giving evidence either for or aguinst
each other, is fonnded partly on tneir
identity cf interest, partiy on: prin-

confldence of private life, even at Lbe
risk of un occasioual failure of justice.
Tney cannot he witnesses for each
other, because their interests are abso-
lutely the same; they are nut wilnesses
ugalnst each other,because it is agulnst
the policy ot murriage.”’

Greenleaf, in hia great work on
the law of evildence, Vol. I, puge 284,
Says:

“Commuonications between husbund
and wife belong also to the class of
piivileged commupications, and are
therefore protécted, indvpeudently of
the zround of interest :ind identiy,
which precludes the parties {rom testi.
fying for or against eich other. The
haprviness of tbe murried state re-
quires that there shonld be the most
nalimited contidence between husband
aud wife; and this confidence Loe law
secures, by providing that it shall be
kept tor ever Imnviolate; that nolk-
ing shall be extracted from the bosown
of the wife, which was confided there
by the husband,”-

That there ure some exceptiops to
this is admitted, and they are provided
for inths Utah staiutes. 1o relation
to them Greenleaf says further, page

who receives the damage instead of the | g05

benetit of a doubt.

It seems that the delay fu the passaze
of the Edmunds bill, making it lawigl
to compel the lexal wife to testify in
certasin cases ngainst her hushaud, be-
came so irritatiog to the prosecuting
ofticers here 1hut they conld noi wait
any longer. So they coocluded to
make the local Jaw answer their pur-
pose. The ruling of Judge Zage on
this point will be foupd in another
column, It turnson thatclause in the
atatute hequotes from which makes an
exception to the rule exciuding the
testimony of husbands sud  wives
agzainst edch other, in *'a civil action or
proceeding hxy oac against the otker or
proceed!ny foracrime committed by
one against the other.”

The object of this exception 15 clear.
Itis to make the wife & competent
witness when ber person is assunlted
or she recelves bodily injury from her
husband. Itis not to place her, nn
willingly, in 8 position o criminate
her husbund, or to make ler appea:
aygsainst him in a.charge of crime
arainstthe public. The vers object ol
the statute Making the husband -and
wifec incompetent witnesses agajnsi
each otber,is “'to encourage contidence
and to preserve it invlolate.”” This is
g0 stated in the law.

The offense of unlawfol cohabita-
tlon is one that has been created
for a speclal purpose. According
to the construction ol the courts it re-
lates to plural marriages. It is the
holding out and llving with more than
one woman us wives. It i8 said to be
& crime agalust soclety. Dut that it is
not & crime committed by the husband
againsl the wife In the class of cuses
tor which the luw wus euacted, is evi-
dent, frem the fact thut the wile hys
entered into the reiationspip of mar-
riage with her hpsband under institu-
tions that provide for plural mar-
riages. She is u consenting party to
the arrangement. Her very marriage
is contracted with the understanding
that he may establish marital relations
with others. Whep 2 mancohebits with
another woman by counsent of the wife,
when she does not regard It =s any
crime ugainst her, woen she has no
complaint to make, how can his al-
lered offense agalust society be con-
strucd into 4 crime commiited aguinst
the wife?

The meaning of the statute gnoted
by Judge Zane s detinitely deterinined
in the laws of 1878:

4Sec. 421. Except with the consent of

both orin cuses of criminal violence

upon one by the other, neither hushand

. nor wife are comrpetent wituesses for

or agalnst each other jn a criminz] ac-

tion or proceding to which oue or both
gre partjes.”

The lasv of 188f, from which Judge
Zune qootes, does not repeal this sec-
tion. They both stand togeither. They
are to be coustrued together. They
are to be viewed in paria miateria. The
crime committed by one sgajust the
other which allows the tesﬁmony of
one agalnst the other, i3 the crime of
personal violence. It{s so defined In

“To this weneral rule excelucioy the
husbznd and wife es witnesses, there
ure sgane exceptions; whicli are allowed
from the necessity of the cuse, partly
for the protection of the wife In uer
life und liberty, and painly for the sake
of pubMc justice. But tne exception
which calls for the wite's sccurity -
described to mezn, ‘0Ot a pEescrdl
necessity a8 where po other witness
can be had, but a purticulir pecessity,
48 where, for Instauce, the wife would
otherwise be exposed withont rewmedy
to personal injury.”

In the references to support this
priuciple it is shown that the sdmissi
oilicy of such evidence is onlv in*caser
of persona! iojories committed by the
husband or wite azujust exch owger,”
aod it i satd that Mr. Justice Holroyd
neld that even in such cases, *‘Lhe wilo
could only be admitted 10 prove facts,
which could nog he proved by othei
wilnesses.” In the case of the Stan
vs. Welch, quoted ¥ Greenleaf, it was
neld that:

“QOn the trial of a wan for the erime
of adultery, the hoshanud i toe womue
with whom the c¢iine was ableeed tu
nave been oMLl bus Boen held
not to be aamissivle ax a witness for
the prosecution,as his teslliwony wounld
4o directly 10 charge toe cruwe upon
ais wife.”

He refers to another case in poiot,
which also shows cleaviy thet the
crime or wrong colmitted by the hus
nand agninst the wile, to peimit bel
testimony, must beone of lojury 10 hei
person nnd not such an injury as thuat
inferred by Judge Zune.

*The wife ia pot & vo aper. at wit-
ness agninst the hust- 1t » u . indice.
gient against htm fue ~. v, tbon of
perjury to wrony her i o Juuiciat pro-
ceeding.”?

(People vs. Carpenter, 9 Barb. 380.)

But we will conle uow to the rullng
of the highest court in the land on this
‘Bry impoitaut question. In the cuse
of Stein va. Bowman in ercor Lo the
District Court of the United Stateg tor
the Bustern District of Louisiana, the
Court reversed tbe decision of the
court below and ooe of tue chiel er-
rors wus the adinission of evidence by
the wife against the huosband. The
courg ruled that

“*Itis a geoeral rule that neither a
busband nara wile can he & witness |
nor or against the other.’?

. *'This rule Is subject 10 s0me excep-
tions: as where the hnsband connnits
an offsnge ayalnst the person of the

contldence hetween man and wife shall
not pe petrayed.”

cises that the w
e€xcept ip rades of violence uponiher!ocrats.

wife ?

*‘In the case of the King vs.Clvi er
(2d Tern, 2631 Loe COurt hele baavu |
wife should not be called in any case
to give evidence eveu tending Lo crim-
iuate her busband.” |

**It is sound doctrine that trust and

It {3, however, udmitted in all the
lfc i3 not competent,

lluustion i3 propuunded; but 1t ren-
ders themm  jocompeteut w dlsclose
fucts fu evidence in vioiation of the
rale **

“Can the wife wonder such eircum-
slzuce, eilher voluntarity be perinitted
or by torce be comspelled to stute fucts |
lu evidence which render infumouw the
charucter of her husband? We think
st clearly thut she caunot e, Pablic
EQJIF! and established principle for-

id it.

Tue rule is founded upon the deen-
est upd sooodess prioneiples of vur
patare. Principles which have grown
out of thuse domestic relations thit
constitute the basis of civil society,
aud which sre essentiul to the en-
joyment of that coufidence which
shiculd subsist betweew those who are
conaected by the nearest und dewrest
relatious of lilc. ‘Fo break down or
itmpair the great principles which pro«
et the =upetitics of busbapd sad
wife, wonld be to destrgy the hest
solzce of bnmap existence.

We think that the court erred in

ciple of public policy whileh deewws it|overralioe the objections Lo this wit-
pnecessary to gun+d the security and | pess.’t

{Peters vol. 14, p.p. 133, 136.)

We have uot quotea ull tbat the
Court sald on this subject, nor toe
HosL of suthorities referred to in the
decision, but buve glven copious que-
tatlong Lecawse they bear so sgualely
upon the question which this comnu-
pity bus tu wect. “When tpe anihori-
t1e8 go to show that a lesal wife is oot
permitted excepl ina case of personal
violeuce to Ltestily avainst her hosband,
what iaust be thouglt of procecdings
whtich campel her uyainst her wilt as
well as the protest of the defendunt,ta
¥ive evidener: tor the purpese ot cou-
victing her husband of crimme particn
larly whoen she has no personal griev-
ance against him?

It will be seew from the citations we
have made, that the roling of Judge
Zaneis not only at varience with toe

protessed to decide, but with the prin-
cipies of Juw and public policy which
huve prevailed fromn time imwemorial,
und with the decigion of the Svpreme
Court of the United § ates, all o1
which are iu aceord with each other
and with that counemon sense which
spould underlie ull lnw and enter ioto
the audinfolstmtion of all mcasures for
the public welfare.

In thelr eager anxiety to push to ex-
tremes the npprecedeuted proceedings
against the  “‘Mormbns,” Attursey
Dicksop and Justice Zane have made
t ferions bluader, as well as perpe-
traterd a flagrunt legsl outrage apgainst
the houte,-the fapily and Lhe suacred
rirhts of wifehood which tbey have
fiypocriticaliy pretended o desire 1o
protect.

DEATH OF AN OLD ANITI-
“NORMON."

A nmECeENT issue ol the Richmond
Conservator alludes to the death of
Houn. Amos Reese, which is sald to
bave rvcently occurred at Leaven-
worth, Kansas, as ‘‘one of Missourl’s
consplcnous pioneers,™ and says:

“He waus born December 2, 1800, at
Wincheater, Va., cajue to Mizsourf in
1820, upd settle t ot Old Fraoklin, op-
puslie Boonwviile. He 1ben studied
i with  Juslge David  Todd,
Wi admitied tiy the bur,
tid FROCUY 2iter brcame proseculing
torney tor tuse csteict, which con-

priged ull norgawest Missouri  After
the pussaze 01 the Misseur: cowpro-
nlse, Mr. Revse went o Liberty, Clay
County, und practiced law there znd
2t Richmoud sod Pleve City, Iu 1534
de moved to Kansas City aud beceme
=0v Of the original thirty wembers of
be Leuvenworth: town cowpauy, oaly
tour vf whom are now Jivinz. 1n 1530
dir. Reese wus married in Liberty to
Judith Trigg, daughter of Gen. Ste-
piten Trigy, sud they celchruted their
golden wedding sixX years avo.”?

No mention ts made of the mapner or
cause of njs dealbh or of the part he
pluyed in the early persecutions of the
Salots in Missourl, bot possibly an ac-
count of the latter may be fnrnished by
some of the survivars of that-trying
period of the Church’s history who
may still vemember him. Sufficient is
Enown to warrant us in sayluF that he
was 3 bitter snti-**Mormon,” and if
the full truth were knoww it would
probably uppear that he was an active
imobocrat. i

Atter the battle of Crooked River,
where a few brethiren met » large party
of mohocruts on their way to ihe sct-
tlements of the Saints for the purpose
of raidiug them, and had a conflict in
which Apostie Duvid W, Patten and
others were fatally wonnded,and when
Bogurt, the Jeader of the mobd had fled
aud a general punic epsued among his
1ojlowers, Amos Reess and Wiler E,
Williams fustened 1o Jeferenn Oty Lo
Gov. Boggs with that *“*infor pation
o a must dppsiling chajucer,' of
which tbe [afler subseqgnentiv wrote.
A« 8 result of their statement to him,
the utter falsity of which we can easily
imagine, Gouvernor Buggd fssu-d nis
faizous order, ‘‘thut tne ormoos
must be extermioaicd or driveu from
the Stute,”

Wiley E. Williams' subsequent ca-
reer nod miserable death were charze-

laws of the ‘ferritory ou which he bus | P

those woo sarronnded his bedside to
carry bim to Crooked River (aboutgne
mile distzut) sud throw him fanto the
sLrenm.

e e ST

THE GOVERNOR AND THE
LEGISLATURE.

Tie Legislative Assembly has been in
sessioo forty-six duys and has cousid-
ered o large owmber of [mporiant
jpeasures. Severat excellent bills have
been passed, but none have received
the ajzuature of the Kxecutive. Some
huve beeu vetoed aud others have been
treated with the wedicive of silence.
The excuses oficred by the Goverour
for rejecting the biils whbich he huas
delgped to notice, huve been so flimsy
that they could not be viewed as rea-
sons. Iuis to be presummed that he hus
noue al ail to ofer {u regard to the bills
on which he is silent. We do not koo

I that is the wisest policy to pursoe.
f Le 13 detertnioed ot to sten auy bills
st all, und bas 1y better excuses W ol-
ter than those udvanced in his vetoes,
it would be wiser to sit still spd say
nutbiug thau to try Lo make u show of
reason whel no reason exists, ’
1t is alieged, with bow tnuch truth
we do ot pretend to decide, that the

Governor will ot sign  any  blils
unles< the Couucii cuntirins
hia pominees far the oftfices of

Auditor, Treasutrerand Superistendent
of District Schoouls. e bas intimated
bis determination oot to sign a vill for
1he puyinent ol jurors, if the money is
to be disbursed by au auditor and
u Treasurer eiected by the people. Toe
(Governor claims the rizht to nominate
those officers, and coutends thut the
resent tucuinbenis sre not of right
entitled o tneir poxitivos.

Supposiog, 1or srzument’s sake, that
he is correct as Lo Lis view of Lthe luw
1a regurd to those offlces. Does that
]usl.i?f' him in withholding hisaignature
to bills whichhuve novelation tothein?
Is it right to prevent lerislution oo
lwportuot 1satters afecting the wel-
fure of the Territory in wiich the dis-
pute as to those officers does not izure
10 0y shape? Does it not look like
fuctious opposition und stolid ob-
struction® Isirnot indeed an exhibi-
tion of puily tyrapoy aud ap exercis
of thselnti-m alwogether forelgn to the
anjrit of republicanizm?  Aud js it uot
an arbitrery display of  ‘*‘oue-man
power™ that looks both  piggish and
paitry?

There certainly ean be no valld rea-
son offered for dogged obstivzcy or

spiteful retaliation under spet circum-
stagees. If the Governor hus apparent

-uround fora dispite with the Couneil

in regard to bis rizht to make certain
nominations, he bus vone to stand
nFon io refusing or omitting to eigu
bills pussed oy both Houses of the
Assenmbly, aod that caunot be affected
by the question to wkich he atiaches
#0 much {mporiunce. Aod we think
t'ut on fuir investigation he will noy
appesr to he fustiied in blocking the
wheelzs ot justice, amd slo]pplng the
machinery of the territorial zovern-
meut, by cutting ot the fluancial car-

the validity of a torritorial stutute. .

I imust tuke into considersting that
the law provigivgg tor the clection of
the Auditr and Lreasucer stulints upoo
the stiatygte hook, baviog pecn July ap-
proved and =igoed by his predecessor
in office, and baving pever been disap-

raved f)y Congress. The Legislsinre,
o face of that statute, canpnot very
well recognize lis interpretation of the
rgapnic Act, seeiug tbal he isnotau
court, :nd tbat for thirty-four yvearsa
contrary vicw to his has prevailed in
this Territory, and the latter bus been
cobsidered, ever since the Englebrecht
and Spow cases, to Lave been sus-
tuined in spirit by the Supreme Court
of the United States. That courl cer-
teinly recognized the Territorial Mar-
shal and Attorney-General, elected by
the Legislative Assembly, a3 de facto
officers, and their official acts uas valid,
and also laid down the principle thet &
territorial statute not disapproved by
Congress had the tacit japproval of
that hody.

Previous Gouvernors Lheld views
somewhat similar te those of Govern-
or Murray, and the Juw providing for
the election of the Auditor, Treasurer,
and Superintendent of Schools was
enacted as a settlement of the dispute
between the Executive and the Legis-
lature, Governor HEmery sigoiny the
bilis with that understanding. Ipn all
the controversles on this matter, how-
ever, no Governor has attempted, till
Bow, to make the question an issue in-
volving the <onduct of public affairs
aod the adminpistration of justice.
Toe funds vf the Territury have heen
handled by the servants of the people
appointed or elected as the peopte
desired, ‘This is certaigly rieht and
republican, whatever views may be
neld as to its eonformity with a cer-
tuin interpretation af the Qrganic Act.
The people should say how and hy
whom thelr money shall be disbuorsed,

called *decision® of the Cummission-
vrs is elmply iiopertioeoce zud asurp--
atiou. Itis vnot worth the ink thaf
mide the marks oo the paper. TFlv
legisiators would have Lud just ay
mueh right to formulate an opposite
opision and calt that a decislon as
those Commissioners had. And ‘they
were wrony in un jmportant part of;
thelr opinlon, as hus since been det.er-;ﬁ
mioed, s0d us the attorney Geperals
hus shown. The *“decislon’ of the At
torney General, thongh moce entlllcdi
to conslderation, is ne more of o *'det
cision’ thaun theirs. Ile is oot a Court.;
He has wne “jndicial autbority. The:
Lemislatige f= not bound by his view;
1Uf 0oL thau by the Governor's, Aud:
no Court is bound oy . It is simply-
the opinion of un official attoruey oif
great ability. So the united **decision®
of the Governor, the Attorney General”
and the Utal: Commission, 13 not a dex:
¢isionin spy lezal seuse und the *‘dedl
cision' of the Legislature is just agy
tHuas as theirs. .

But if we grant that the view off
those pentlemen is right, taking inere;
ly the letter of the law witbout 1§
spirit, i3 the Governor rixzht in the po--
sition he a3snmes? Wethink not. He)
bas scknowledged, in his nessage 10,
the Legislature aod in accepting the:
otliciz! reports of the Auditor and the
Treasurer, that they are de fucto oflls:
cers. This ecannot be successfolly
disputed. Theo their official vcls ure
legal. Until thelr sucessons are "clecy,
ted—or appointed—and qusjitied, the¥:
cun legally disburse the Terrir.orlaﬁ
funds. Theyare in exactly the same,
position now that they were two yesr
40 when be sizned the appropriation:
bill, o4 which they bandled the poblics
moueys without dispute. If they are:
not legal oificers row. they were no
iegal officers then. [f they could pers
lorm the daties of tacir offices Jexully;
then, théy can perform those dutiest
legnl']y now, aad until thejr succeasorsg
are duly qualified by law. Noone cn.;_ﬂ
trutnfully say thev did mnot talth?
tully il their offictul positivus, The:
Governor's obsgractions tuen  are
wrong, even if bis argument concern®
o the law % right.

If the Governor has the rjght to
no:ninate those otficers he haes bot the*
rlght alone to sppoint thein. Tohe
Counci! holds the kev to that situation;
The Couucit mav confivm or reject Lisg;
nominalions. Even supposing ne hay
the right to nominate, he takes care Lo,
make such vomipations as he well
noderstands thie Council, if true to
thelr position s representatives of the:
people, could not consistently aps
prove. If his nominutions are disapé
proved, wbat then? No vacaoey Lid
~iich ne cao uppoint ad inlerinm ca'w
legally occur, Badmitting hij ovp
views of the Orgzapie Act, except « ¥
tbe death or resizn:ition of the oilliw rf
Taey will coutlnne to “*hold uver acg
cording to law, and the refusal of t.hir;
Goverbor to slen appropriation bills
hecsuse be holds certain views abou
the appointment of the olfcers wh
awre Lo disburse the mponéy, 18 wrons,
and in the nature of determlned obs
struction. )

Tnus, whether in regard to general
legislation, or hil's that relate particu:x
larly to the disposition of public money;,
gnless the Governor has some “‘othe
ressows” for vetoing or peglectine to
sign measures devised by the peOple'sé
legislutors for the public benefit, thuur
hits objections to the preseut wode og

Alling the oMices of the Auditor and
Treasurer, he cecupivs a very impru®
dent znd anomalous positizcn. To us

reut, simply becapse Le differs with bis own pet phrase le stands as Lhe:
the Conneil about the constructiov of | embediment of *‘uullidcation. Higl
a1 single section of the Orgapic Actor ] views of law are not jodiclal. Higs

dnty 18 to sirn laws, not Lo interpre!
them, 0 cx-cute, ot 0 ‘uuilf{y™
them. The Lesislature have o rizght tg:
thely opinien Jst a< neach o2 he has @
rizit to bis, wnd ool¥ a coinpeteug:
court cun decide as to the vaiidity of
the laws which he disputes while they
remain in force and nnrepealed. Wfii
offer these remarks for his candid
cobnslderation.

e e 1
THE NEW ELECTION BILL.

TaE new election bill, which was iny
troduced by Mr. West and has passed”
the House, is an excellent measure. Jtd
s deslgned to meet the provision of?
| Section Nine of the Edmunds law In.
regard to the termination of?
the oflices of the Utah Commis=
sioners, The law ouly contem<
plated thelr retention wuntil the
Legislature of 183¢ should meet, andy
provide for the fililng of the offces tox
which they were aathorized to appoing,
*‘proper persons’ for the time belng,
Anelecijon law was passed 2t that
session, but it was vetoed by the Gov=
ernor, who made sn elaborute and de~
taited mussapge giving his reasons for
pot sizuing the bill. ,

The mea-ure now oun its passageis,
in its main provislons, similar wo the
bill killed by the Governor in 188¢. But
the objections which he offered to thaty
bfll huve beew =quarely wet in this!
Tuut is to say, every point which hbel
then made has been provided for, ex-:
cept oue or two, the ptter fallacy of
which he must himself perceive, when *
he coines to caretully exumine the |
tofusure and compare it with bhis re-
marks.

rue only objectlon worth mention-i

i
l

aad a0y regofation to prevent that is
unrepublican and uojast.

tenstic of the antl-*Mormon’" mob-
He idled early in the

But the Governor stands stiffly on
hi3 interpretation of Section 7 and!

iog that has not been met is that ia re-

ird to the uniformity of ballots. The,
Governor thonght that the ballots
should be of the same size, color, etc,-



