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atee61 you might consider the apropo

of mitigation but when he
aes nerehere withw such a bold open

wrense as he has I1 do not see howyou can come to any other
eldou than that he connived at the

of pike and carried it out
hee iss guilty of a wicked andmpremeditatedPe

to meditated we ask you
BO60 find
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mowedwed in behalf of the defensethe offdinse charged against the de-
r tint isig that of wilful murder

tosat it was committed thirty yearsyeasersa and that the victim was
pike the prosecution claims

14 the offenoffenseseisis unrelieved byynyby any
yec table faatufeaturere the learned

el saysbays we assume three dis
hiblot
f defdefensesanses first that the defel did notdot kill pike that ifile didaid it was in self defense and
thirdand thatahat he was insane this is
notot so80 and the burden is upon the
ammentgyrnCMment the defendant is not

und to prove his innocence but
theSoverngovernmentment must prove bibisguiltut

prosecution has utterly failedailedtow slake out one of the elements
chargedaged by them they must not onlyge that pike was wounded but
athet the wound was fatal in chedithe di

qiaQ ia in which counsel finds him-
ef ile assumes some very antano

0

ta
aft Co positions counsel attempts

justify the dastard who struck
dewia
A i

11 tilede helpless boy in the corraland if he can do that what shall
efty ot the man who shot the de

when he wwas surrounded bybu artner friends I1 say that coun
evit not argue his case from the
otenceidenie adduced from the
06 and has endeavored to misleadthe jury by his statements that theywio not allowed to show that pikewas justified in his attack upon
pencer intimating that ha had

aghnuell information on that subjtto S that he was not allowed
pi out the statement that
y 86 when he crushed inthe3 skull of the defendant was inta
i strict line of his duty is notdot susSUB

ged but rather does it show the
th characterGharacter of the brutal pike

188 Iston a9 niceace statement for a manvj ke who is now prosecuting the
nt after a lapse of so80 manyaft hee jumps at the conclusion

0
pike was in the custody of

ers that spencer connived
dawith others in bringing about pikes
taby0

o that the theory is

aft y other evidence and even
ht beoe misquotesmisquotes the evidence

se6 by taylorfaylor on the subject of
wt fiantfdantt not meeting pike

hat
eev

oreenbeen thouthoughtht is not in
lor dence

k it only 8showstows that tay
tcheriaae

I1 blowing0 the condition in which
il was was afraid that

en
jae did meet pike trouble would

k
ensueeue

tow they knew that pike was
bk and that spencer was ualiato him why because
tSSthey

a
e that trouble would be

11iffao taoist natural thing in the world
vencer met the dastard and thejhoUW who hadbad iminjuredared him I1 say

an tfnev ell if spencer did meet and
downwn the dastard under there Utaliceses he did no more than

barttu
who understood apethe human

would expect a man to do

even though he were not in the ir-
responsible condition that we say he
was

hiles says the conspiracy is con-
clusivelyclu proved by the testimony
of gushingcushing and phillips cushing
is the gentleman who alleges he saw
hickman st I1 ngam luce and
spencer appear in his back yard
indulge in a few secoseconds conversa-
tion and exchange pistols he said
that each one of them brought out
a pistol and examined it if each
one had a pistol why should

have handed over his to him
why did they want that because
the man is charged as a
defendantcodefendantco and before this poor
old man came into court he is made
to testify that gain gave spen-
cer a pistol and that spencer killed
pike in order to have some
proof of gams guilt if spencer
should be convicted now mark
just what kind of a witness this is
he saw them watched them and
yet he could not giveive one word of
the conversation that passed between
them how the old man did work
up a most formidable procession 1

first he saw howard spencer
flourishing a pistol then follows bill
hickman then george
then jace luce all crying out ill
drop him keep back it would
not have surprised meine indeed it
would have been the moat natural
thing in the world for him to have
rung in half a dozen of the other
outlaws who at that time infestedested
this section

you can put what version you
like upon the testimony of cushing
but I1 say it is strange that he is the
onlyodly one in the gang who saw the
sights that he saw who heard the
sounds that he heard pickard was
there daniels was there herron
brown heath and others were on
the spot and they saw no such
spectacle as was described by gush-
ing

cush-
ing can you believe for a moment
that those parties were there and
that those transactions too place
how he ever conceived that thesethem
transactions took place I1 do not
pretend to say put what construc-
tion you may upon his motives
you must come to the conclu-
sion that he has deliberately
and wilfully falsified when
liehe said they came there and
conversed and he hear a
word do you believe him dontdonn
you think also that he did not tell
you the truth when he said that he
had kept these secrets locked in his
breast for thirty long and weary
years and this is the evidence
upon which the prosecution seeks to
convict the defendant upon trial for
his life out of the mouths of the
witnesses for the we
have proven that cushing either did
notdot tell the truth or that pickard and
the others who were present are per
jurers and falsifiers I1 do not say
but that there might not have been
helping hands who aided thedethe de-
fendantfenclant to get pwayaway from the sol-
diers but I1 do say therethera is rotnot a
scintilla of evidence to prove that
any conspiracy existed between the
defendant and the fellows named

mr rawlins then turned his at-
tention to leonard phillips he
too was eager to help out the con

sp iracy and he does it in every way
he can and yet out of the mouths of
their own witnesses they prove that
phillips is a liar or that taylor is
fortunately however other evi-
dence corroborates taylor and does
not corroborate phillips in some
states there is a law that makes a
man who testifies falsely on the wit-
ness stand inain a murder case guilty of
peiperjuryJury which is punishable with
death such is the law in california
and adado and if leonard phillips1 pe
had his deserts that is what he aouwouldid
have and this is the kind of men
whom the prosecution produce to
deprive the defendant of his life

at this point judge judd an-
nounced that the court would ad-
journ till am next day

next morning mr rawlins con-
tinued his argument he said mr
hiles stated that hickman got a
horse and wagon and helped the de-
fendant out of town there is no
evidence to that effect mr hilesheileg
doubtless thought it necessary I1
suppose to bolster up his case As
to the testimony of leonard phillips
and henry cushing they doubtless
attempted to concoct a story that
would fit butinbut in this they failed
phillips says hickman shouted

git P 1 gushingcushing says that hickman
instead of aiding the defendant
shouted ill drop him and cov-
ered him with his revolver
phillips declares positively that
there were only two soldiers
all the ototherher witnesses de-
clare there were five if hickman
hadbad done as phillips says he would
have shown a connection with the
man who shot but all the other wit-
nesses say he appeared at leastleaah to
be in pursuit it is apparent from
phillips own statement that he
testtestifiedfled falsely he makes of hhiate
self the leading character W
the doctor could not find the bullet
according to phillips he found it
for him why I1if that testimony
was true the ball passed up outside
of the ribs and it was the

I1 bungling doctor who inflicted
the jatalfatal wound while probing
for the bullet but it to not true
tatt phillips did as he sasaysys he
simply told you what was untrue
he says parties were there when it
is shshownawn they were not and his
whole story should be thrown out as
unworthy of belief As to gush-
ing

cush-
ingV he said he was subpoenaed by
the prosecution but his name was
not on the subpoenascenas there was
one name boor thus was gushingcushing
brought in under a mask by the
prosecution to deprive the defend-
ant of the opportunity to meet his
statements he said jason luce
was there but the other witnesses
say he was not the prosecution
had summoned wmwin and M H
luce but kept them out of the way A
lest we should get out of them the
fact that jason luce was not there
they feared that these men would
testify that luce was out ou the
mail route with the pony ex
press milesaes from here gushingcushing
says howard spencer was with
hickman luce and at
eleven a m of the daday ofI1the shooting george B spen-
cer rrn

says hebe was with him fromrom
tonten to twelve that day and


