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‘a8 the Supreme law of the Territory
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DECISION OF THE SUPREME
COURT.
THE DEMURRER SUSTAINED.

In the matter of the petition and af-

fidavit of George K. Maxwell for
writ of mandamus, directed to
Robert T. Burton, Assessor and
Register of Salt Lake County,
Territory of Utah.
SUPREME COURT OF THE }
TERRITORY OF UTAH.
Sutherland & MeBride
for Relator.
Zera Snow, ]
Zerrubbabel Snow, |
J. L. Rawlins, i
Richards & Williams,
Bennett & Harkness,
A. Miner,
For Respondent.

A petition was presented to this
Court at its present session by the
relater for a writ of mandamus, to

eompel Robert T. DBurton, A 8Sessor |
ilu:l.'u:lllﬁj

egister of voters for Salt Lake
County, Utah Territory, to erase
and strike from the list: of votera of
Salt Lake County, made by him,
the name of the following persons,

court power toissue mandamus ex-
cept in the exercise of its appellate
jurisdiction. It jis insisted that the
third section of the Act in relation
to courts and judicial officers in the
Territory of Utah as above quoted,
resolves that question. To a certain
extentsaid third section has the éf-
fect of limiting the jurisdiction of
this court, but only to that certain
extent. It confers upon the District
Court, exclusive, original jurisdic-
tion in all suits or ceedings in
chancery, and in all actions at law
in which the sum or value of the
thing in controversy shall be three
hundred dollars or upwards.

To determine therefore whether

troys the
must look into the character of the
proceeding wherein the rule is
sought to be applied. Clearly if the
case is a suit or proceeding in
chancery, then the exclusive ori-
ginal jurisdiction over it is in the
District Court; and if the case be an
action at law to which the sum or
value of the thing in controversy
shall be three hundred dollars or np-
wards, then the exclusive original
{uriﬂdictiun over it is in the District
Jourt.

viz.: Emeline B. Wells, Maria M.
Blythe and Mrs. A. G. Paddock, and
also the names of all women whose
names thereon appear on the afore-
said list, or that he show cause
before this court on the 29th day of
September, why he’has not done so.
Also that in the meantime the said
officer be ordered not to return said
list or any copy thereof to any elec-
tion officer until the further order of
ithis court.

An alternative writ was ordered
at the time of filing the petition and
the cause came up for hearing on
the day mentioned in the alterna-
tive writ, to wit: Sept. 29, 1880.

The respondent on the day fixed
for the hearing appeared by counsel
who interposed a demurrer to the
petition and writ, assigning as
grounds therefor,

1. That this court has no jurisdic-
tion of the subject of 1his action.

2. Neither the petition nor writ
herein state facts sufficient to con-
stitute a cause of action, thus raising
two questions for the determination
of this court.

It has been heretofore held by the
Supreme Court of this Territory, in
the case of Shepperd vs the 2nd Dis-
itrict Court, that this court has no ori-
-ginal jurisdiction to issue mandamus

llate jurisdiction. And the Court
in that case cites sections 1,907, 1,866
and 1,859 of the Revised Statutes of
the United States, and the 3d section
of an act entitled, “ An Act in Rela-
tion to Courts and judicial officers
in the Territory of Utah, (Poland
law) which are as follows:

See. 1,907. “The judicial power
in Utah shall be vested in a
preme Court, Distriet Court, Probate
Court and the Justice of the Peace.”

Sec. 1,853, “The jurisdiction both
appellate and original of the courts
}.)rovided for by seetion 1,907 shall be

imited by law.”

Sec. 1,850, #“Writs of error, bills
of exceptions and appeals shall be
allowed in all cases from the final
decigsions of the Distriet Court to the
supreme Court of all the Territories,

Su- }

But if it is not a suit cr proceed-
ing in chancery, or it is not a suit at
law wherein the sum or value of the
thing in controversy is three hun-
dred dollars or upwards, then the
District Court does not by virtue of
the third section obtain the exclu-
sive original jurisdiction. The Po-
land Bill confers upon Justices of
Peace jurisdiction in all eases where
the debt or sum claimed shall be
less than three hundred dollars,
thus giving to Justices' Courts con-
current jurisdiction with the Dis-
trict Courts in such cases where the
amount in controversy is less than
three hundred dollars.

Sec. 445 of the practice act pro-
vides that the writ of mandamus
“may be issued by any court in this
Territory, excepta justice’s to any
inferior tribunal, corporation, board
or person to compel the performance
of an act which the law specially
EE{GiI‘IH as a duty resulting from an
office, trust or station.” Under this
provision the relator has applied to
this court for the writ, and the de-
murrer interposed to his complaint
and aflidavit raises the jurisdietional
question, and in resolving that ques-
tion it becomes our duty to apply
the rule of construction heretofore
referred to, The case s not a suit
or proceeding in chancery, and
therefore the District Court has not
exclusive original jurisdiction over
it, nor is the amount involved in it |
$300 or upwards, nor is it less than
$300.

It has no monied value whatever,
and has no element calling for the
chancery powers of the
court, but it is of that
class of cases in which the practice,
act eonfers upon this Court, under
the broad termx any ecourt, jurisdie-
tion to issue writs of mandamus.

To my mind there is a wide differ-
ence in the office of the two writs,
viz., mandamus and certiorari,

The former is termed in our stat-
ute a writ of mandate and the latter
is termed a writ of review.

Clearly in the one case looking to
the enforcenrent of some act or du'y

respectively, under such regulations
as may be provided by law, but in
no case removed to the Supreme

Court shall trial by jury be allowed |
in that court.”

Third section Judicial act.

“The District Court shall have
exclusive original jurisdiction in all
suits and proceedings in chanecery,
and in all actions at law in which
the sum or value of the thing in
controversy shall be $300 or upwards.

The Supreme Court in passing
upon these laws, in the decision
cited, says:

“Regarding the aects of Congress

having a controlling power similar
to, if ot co-extensive with the con-
stitution of any particular State over
their respecti-e Legislatures and|
judicial dei)a.rtmant.s,,we are foreed
to the conclusion that, in so far as,
section 445 of our Practice act, which
provides that the writ of mandamus

may bejssued by any Court of this|

Territory, except a Justice .of the
Peace, is in conflict with the acts of
Congress above referred to, it is
wholly inoperative and void. -
The decision of the Court is based
upon the theayy that the Aets of
Congress iu reference to the courts
referred to, are paramount toall ter-
Titorial legislation.

In this theory |

refused to be done by an officer in
the execution of a trust which by
law he is uired to do or perform.

In the other looking to certain

roceedings had by some inferior tri-
unal, wherein there is alleged error
or other informality in the proceed-
ing which the sujerior court issues
the writ, desires to review, to ascer-
tain if or not error orinformality ex-
1sts,

In the case of the writ of certio-
rari; I have no doubt of the power
of this court to dssue it for the pur-
poses prescribed by the statute.

In the'case of the writ of man-
damus, I hold it can only be issned
in_the, particular cases provided by
the statute, and that the statufe lim-
its the power to issue it to such
cases wherein it is sought to com
the. performance of any aet which
 the Jaw specially enjoins as a duty
resulting from an office, trust or sta-
tion. ' |

1his case is not of the kind here
spoken of, The officer against whom
this writ is directed has performed
his duty. We are not called upon to
command him to do any duty he has
failed or refused to Erfﬂrm, but we
are asked to compel him to undo an
act which the law compelled him to
go and he has done. This we cannot

0.

the Congressional enactment des- | po
islative enactment, we | reg

18—, (Naming the day of alectinn.i
| Dated at————A, D. 18—,
Clerk of Coynty Court, |

we now concur, and if there is any
“Congressional enactment which has

The walidity of the law which im-
posed the dufy upon the respondent !

there is a lJaw on our statute books
in reference to registration, com-
pelling the respondent todo what we
are now asked to compel him to un-
do. We cannot, for the purposes of
this proceeding inquire into
its  wvalidity. Having  =atis-
fied ourselves that the duty re-
quired by the statute to be perform-
ed, has been ormed, nothing is
left for us to do. The office of the
writ is not to require the respondent
to do something not within the
scope of his official authority. Be-
yond that he cannot go, and this
court could not compel him to ex-
ceed the functions of his office. In
this case it was the duty of the res-
ndent to enter the names upon the
ister, and having so entered them
he could not afterwards legally erase
them, and if he could not, then this
Court eannot through the agency of
the writ of mandamus compel him

to.

Section 2 of the act of Feb, 22,
1878, provides that it shall be the
duty of the Assessor of each county
in person, or by deputy, at the time
of making the annual assessment
for taxes in each year, beginning in
1879, to take up the transeript of the
next preceding Registration List
and proceed to the revisiom of the
same, and for this purpose he shall
visit every dwelling house in each
precinct, and make careful inguiry
if any person, whose name is on his
list, has died or removed from the
precincet, or is otherwise disqualified
as a voter of such precinet, and if so,
to erase the same therefrom, or
whether any qualified voter resides
therein, whose name is not on his
list, and if so to add the same there-
to in the manner provided in the

preceding section.
The ing section im up-
on the Registration Officers the duty

of visiting every dwelling house in
each precinct and of making eareful
inquiry as to any or all persons en-
entitled to vote, and to ascertain up-
on what ground such person claims
to be a voter, and shall require each
person entitled to vote, and desiring
to be registered, to take and sub-
scribe an oath, in form or substance
as therein prescribed.

Section 8 provides that it shall be
the duty of each Assessor in n
or by deputy, during the week coms- |
mencing the first Monday in June
of each year at his office to enter on
his Registry List the name of any
voter that may bave been omitted,
on such voter appearing and com-
plying with the provision of the
first section of this act required for
voters for registration purposes.

By Section four he is required, on
the completion of this list, to_ make
out a list, in alphabetical order, for
each Precinct, and to deliver the
same on or before July first in each
yvear, with all the davits, to the
Clerk of the County Court.

Having performed the duties thus
prescrihed, the funetions of the As-
sessor cease, and he hgs no further

Journed to 25th Seplember, 1880.

George R. Maxwell,’
8% Plaintiff

by a qualified voter in writing and
delivered to the said Justice who
shall issue a written notice to the
person objected to,. stating the

place, day and hour when VS, ;
the objection will be heard. The | Robert T. Burton, |
person making the objection shall Defendant.

serve, or cause to be served, said no-
tice upon the person objected to,
and shall also make returns of such
service to the Justice before whom
the objection shall be heard. Upon
the hearing of the case, if said Jus-
tice shall find that the n ob-
jected to is not a qualified voter, he
shall, within three days prior to the
election, transmit & certified list of
the names of all such unqualified
persons, to the Judges of kElection,
and said Judges shall’ strike such
names from the Registry List be-
fore the opening of the polls.
Granting that the issuance of this
writ is o}nttl,]him the juriadtl;:t.iuua]
powers 8 court, it is the lawy 2
that it can be directed to an officer | Q. Cannon e al., this Court, after
to compel him to do & mere ministe- | €xbaustive argument, declared that
rial act which the relator has a|it hadj }:ﬂmlictlnn to issue the writ
right to have done by him, and as to | of certiorari, which is an ori
which the officer has no discretion. | Writ of the same class as that of
But it must be to compel him to do | mandamus, and coming to us from
a mere ministerial act, and this act | the same source, the King’s Bench.
must be one which by law he is re-| I a8sumed that that decision was to

uired to perform and which he has | Séttle the practice, and that in this
Eefuged to%en_ | clase of cases, to which both ecertio--

Chief Justice Taney in the case of | 7ari and mandamus belong, the Su-
The State of Mississippi vs. Johnson Freme Court would take jurisdiction.
4. Wall 475 has given a clear defi-|l think it our duty now to stand by
nition of a ministerial duty. He |that decision and not again unsettle
says: ‘““A ministerial duty, the per- the ;88 1 deem would be
formance of which may,in pro done if the writ were now denied.
cases, be required, is one in which| Upon the merits of the case | can-
nothing is left to discretion. It is a|not agree with a majority of the
simple, definite duty, arising under | Court. I deem this to bea pro
circumstances admitted or proved to | case in which to issue the writ. 'IP:;
exist and im by law.” Legislature had no authority to al-

Are the duties required of the|low anybody to vote who were not
Assessor in relation to refistﬂrlng citizens or who had not declared
persons and preparing the Registra- | their intentions to become such. It
tiou Lists, mere ministerial duties? | has never enacted that parties who
If they are, and he has refused or|had declared their intentions to be-
neglected to perform them, he un- |come citizens might vote. Therefore -
doubtedly could be compelled by |the registering officer is notauthor-
mandamus to perform them. Fol-|ized to allow anybody to vote who
lowing the definition given to ‘a|are not citizens., The statute grant-
ministerial duty” as above quoted, |ing suffrage to women allows them
these acts do not fall within it. To |.to vote without being citizens if they
be ministerial, nothing is to be left|are “the wife, widow or the daugh-
to the discre®on of the Assessor. In ter of a native-born or naturalized
the case at bar, one of the duties im- | citizen.” ~Such a provision is utterly
posed upon the Assessor is to ascer-|void, in my opinion, and it is the
tain upon what grounds any and |duty of the ring officer to obey
all persons claim to be voters, and | the Jaw of Congress and not that of
he 18 furthermore required to|the Territory, when they conflict.
make careful inquiry if any person| The act conferring the elective
whose name is on the list has died | franchise upon women is unjust, as
or removed from the precinct, or is{granting the franchise to women
otherwise disquali as a vofer. |upon easier terms than to males.
These are all duties which require| Men are required to be tax-payers
investigation, research and opinion, | by the statute, but not so with wo-
discretion and consideration. He| men; the men are all required to be
must form a judgment and act upon | resicents, but not sc the women, if
that judgment and it is incumbent | they be the “wife,'widow, or daugh-
upon him to exercise discretion | ter;” and all men who ask to vote
in arriving at that judg- | must be citizens,or they will her?m
men t. He bhas the discretion | ted, but notso with all women. This
upon the judgment formed by him | matter of citizenship is important,
from the inquiries he is uired to | when we consider that the bulk of
make,to erase from the Rﬁaﬂaﬁon the population of this Territory is
List of the preceding year any \of foreign birth, or children born in

AN APPLICATION FOR MANDAMUS,

Boreman, Justice, delivered the
following opinion: -

An an original question, I have
uniformly been of the opinion that
the Supreme Court had no jurisdie-
tion in such cases as this, ax{:eﬁzin
aid of its appellate powers. I have
considered that the Supreme Court
had nodistinctively original jarisdie-
tion, exceptl in cases of hadeas cor-
i pus. The issuing of the mandamus
as prayed is an exercise of original
jurisdiction. In the late case of Km-
meline Young and others vs. Geo

duty to rform in regard to that
Registration List, until the begin-
ning of the year 1880, and having for
that year pursued the same course,
he has no further duty to perform
with the Regictration List for 1580,
until the beginning of the year 1881,
and the List for 1880 is the ane from
which it is now sought to have the
erasure made. This same act of
Feb’y 22, 1878, provides how the
name of any person in said Regis-
tration List may be stricken there-
from, and by whom it shall be done. |

“Sec. 7, The Clerk of the County
Court, shall file, and carefully pre-
serve all said affidavits and Registr
Lists and shall make a copy of eac
Precinet Registry List, and caun
the same to be posted up at Jeast 15
days before any election, at or n
the place of election, and shallma
and transmit apother copy to t
Judges of Election.

Sec. 8.—The Clerk of the Coun

Court, shall eause to be printed or |against whom the mandamus is| ts

written a notice which shall desi
nate the offices to be filled, an
stating that the election will com-
mence at -(designgting the
place for holding the polls,) ene hour |
after sunrise, and continue until
sunset on the -day of

A eopy of which shall be pested:
up, at least 15 days before the elec-
tion, in three public places in said
Precinet, best calculated to give
notice to all voters. It shall also
the duty of the Clerk of the Count
Court to give notice on the lists
posted, that the senior Justices #f
the Peace for said Precinct will hear |

name that may be thereon. All these [ this Territory of foreign parents.
acts gre not therefore mere ministe-|{ The statute granting tlie electiye
rial duties, but are duties as to which | franchise to women destroys the
the officer has a disergtion, and are | uniformity and impartiality which
therefore not such du which he|should exist in regard to the qualifi-
can be compelled to do through the| cations of vo and the act which
agency of the writ of mandamus. | will do this is unijust and ought @ot
It was insisted in argument by | to be upheld. 1 do not think that i
counsel for the relator, that the|will do to say that the requirement
court has the power by mandamus |as to male voters, which is not found
to compel the respondeént to perform | amaongst the reguirements of the fe-
an act pot within the scope of his | male voters, will be nugatory. Wa
authority, if his refusal to do the gct [ have no right to conélude that this
uld work an injury, s 8s0. The lature has express-
This court cannot impose a duty|gd itself to the contrary, 1t first
n an officer which is not within the |passed the statute allowing males
power imposed on him by law. A (Yo vote, requiring them to be citi-
mandamus will not be granted to Jzens, etc. It afterwards the
qummmi‘d 513' on to exercise ajstatute granting the elective fran-
jurisdiction which that person is not{ chise to women, and subsequently it
most clearly and certainly appoint-|@pacts the registration law wherein
ed to and bound by Jaw to exercise; | if retains all the qualifieations o
for the court will not grant such | dally required as to male’ voters,
writ except it clearly see that there | dertainly, therefore, had no intention
is a power lodged in the peison |of repealing any “thereof. The
o laws in regard to suffrage shoy
prayed,” great unfairness and lack of un
In announcing this nlpinion on the| formity between the requiremen
question of the right of this Court to|of male voters and those’ of fema
issue the writ, His Honor Judge|yoters, but as the Legislature go in-
Boreman concurs with Judge Hun- | tended,what authority have we to
ter, though upon other grounds, as|say that the one repeals the other,
would appear from hijs p})inmp on | This eertainly does not exist by im-
file, Judge Emerson S pot agree | plieation §s they are statutes -
with the majority of the Court in|ing difiefent clssses, The two laws
this right, and hence dissents as to| are¢ not inconsistent further ths
at branch of the opinion. Judge|thatoneis unconstitutional unjt;‘t

reman dissents from the majority | and unfair to the body of voters

of the Court in its opinion refusing | mentioned in the first, and
the wril,for the reasons stated in Lis | bging “so  should  not g u'::E
pinion on file. 14, *If the ' Teglslature - had.

Judges Hunter and Emerson cop-|:

: wer to make one set of qualifica-
cur in refusing the writ on the 0 89 qualifica

ns for _nnje”plﬁ%'nf volers apd
nother set for another c]aisa%%f vot-

gni)uri'da stated in the majority A ot
opinion % rs, then the two laws can stand,but
The demurrer is sustained. Aif the Legislature has not ﬂut:]? ﬁ:?g-

-
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