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A petition was presented to this
court at its present session by the
relatorrelatertr for a writ of mandamus to
compel robert T burburtontoiltoti assessor
and register of voters for salt lake
county utah territory to erase
and strike from the list of voters of
salt lake county made by him
the name of the following persons
viz emeline B wellswellse maitamalta ysllyl
blythe andarsand mrs A G paddock and
also the names of all women whose
namesmames thereon appear on the afore-
said list or that he show cause
before this court on the day of
september whyvily drilias not done so
also that in the meantime the said
officer be ordered not to return said
list or any copy thereof to any elec-
tion officer until the further order of
this court

an alternative writ was ordered
atnt the time of filing the petition and
the cause came uup forbearingfor hearing on
thedacthe day mentionedmentioner in the alterna-
tive writ to wit sept 29 1880

the respondent on the day fixed
for the hearinhearingLr appeared by counsel
who interposed a demurrer to thetiie
petition and writ assigning as
grounds

1 that this court has no jjurisdic-
tion of the subject of this action

2 neither the petition nor writ
herein state facts sufficient to con-
stituteosti tute a cause of action thus raising
two questions for the determination
of this court

it has been heretofore held by the
isusSusupremepreme court of this territory in
the caseease of clipperdSlipperd vavs the 2ndand dis-
trict court that this court has no orori-
ginal jurisdiction to issue mandamus
except to enable it to exercise its ap-
pellatejurisdiction and the court
anin that case clciteseltestes sections 1907
and 1839 of the revised statutes of
the united states and the ad section
of an act entitled canrauan act in rela-
tion to courts and judicial officers
anin the territory of utah polandd
law which are as follows

seesec 1907 the judicial power
in utah shall bobe vested in a su-
preme court district court probate
court and the justice of the peace

secsee 1839 the jurisdiction bollibolh
appellate and original of the courts
provided forfar by section 1907 shall be
limited by lawjaw

sec 1830 writs of error bills
of exceptions and appeals shall he
allowed in all cacaseseaseses from the final
decisions of the district court to the
supreme court of all the territories
respectiverespectivelyy under suchsueh regulations
as maybomaybewaymay be provided by law but in
no case removed to the supreme
court shall trial by jury be allowed
in dharcourtthamcourt

third section judicial act
thorhethefhe district court shall havellave

exclusive original jurisdiction in allan
suits and proceedings in chancery

and in all actions atav law inln which
the sum

m
eror vivalue of the thing in

controversy shall be or upwards
the supreme court in passing

upon thesethee laws in the decision
cited says

regarding the acts of congress
as the supreme law of the territory
havinghawig a controlling power similar
to ifit notriot extensivecoextensiveco with thetiie con-
stitutionution of I1anyafy particular state over
their respecti ec Legislaturelegislaturesi and
judicial dedepartments we are forced
to the conclusionconclusion that in so far as
section of ourout practice act which
provides that the writ of mandamus
may bcissued by any court of this
territory except a justice of thepeace is in conflict with the acts of
congressSs above referred to it is
whollywho ly jinoperativeoperative and void

the decision of the court is based
upon the theonytheory that the acts of
congressCon aress in reference to the courts
refertedd to are paramount ter-
ritorialTitritorial legislation in this thedrtheory
we now concur and if theretherb is any

I1congressionalU 1 enactment lymich has
i y assdesiss

the effect of making inoperative and
void section of the practice
act thentilen of course the act is
void so far as it confers upon this
court power to issue mandamus ex-
cept in the exercise of its appellate
jurisdiction itisit ilsjis insisted that the
third section of the act in relation
to courts and judicial officers in the
territory of utah as above quoted
resolves that question to a certain
extent said third section haslias the ef-
fect of limiting the jurisdiction of
thistilis court but only to that certain
extent it confers upon the district
court exclusive original jurisdic-
tion in all suits or proceedings in
chancery and in all actions at law
in which the sum or value of the
thing in controversy shall be three
hundred dollars or upwards

to determine therefore whether
the congressional enactment des-
troys the legislative enactment we
must look into the character of the
proceeding wherein the rule is
houghtnought toletoldto be applied clearly if the
case is a suit or proceeding in
chancery then the exclusive ori-
ginal jurisdiction over it is in the
district court and if the case be an
action at law to which the sum or
value of the thing in controversy
shall be three hundred dollars or ap
wards then the exclusive original
jurisdiction over it is in the district
court

but if it is not a suit cr proceed-
ing in chancery or it is not a suit at
law wherein the sum or value of the
thing in controversy 1ii three hun-
dred dollars or upwards then the
district court does not by virtue of
the third seetonsection obtain the exclu-
sive original jurisdiction the po-
land billnill confers upon justices of
peace jurisdiction in all cases where
the debt or sum claimed shall be
less than three hundredundredli dollars
thus giving to justices courts con-
current jurisdiction with the dis-
trict courts in such cases where the
amount in controversy is less than
three hundredundredli dollars

sec of the practice act pro-
vides that the writ of mandamus

may be issued by any court in this
territory except a justices to any
inferior tribunal corporation board
or person to compel the performance
of an act which the law specially
cenjoinseoejolins as a duty resulting from an
officecc trust or station under this
provision the relator has applied to
this court for the writ and the de-
murrer interposed to his complaint
and affidavit raises jurisdictionalthe
question and in resolving that ques-
tion it becomes our duty to apply
theouletiietile ruleruie of construction heretofore
referred to the case is not a suit
or proceedingproceedineinc in chancery and
therefore the district court hasbas not
exclusive original jurisdiction over
it nor is the amount involved in it

or upwards nor is it less than

it has no donled value whatever
and has no elemelementeyt calling for the
chancery powers of the
court but it is of that
class of casescasts in which the practice
act confers upon this court under
the broad term any court jurisdic-
tion to issue writs of mandamus

to my mind there is a wide daffler
ence in the offeeoffice of the two writs
viz mandamus and certiorari

the former is termed in our stat-
ute a writ of mandate and the latter
is termed a0 writ of review

clearly in the one easecase looking to
the enforcement of some act or duty
refused to be done by an officer in
the execution of a trust which by
law he is required to do or perform

in the other looking to certain
runalproceedingsroceedings had by some inferInterinferiorlor tri-
bunal wherein there is alleged error
or other informality in the proceed-
ing which the supersuperiorforfon court issues
the writ desires to review to ascer-
tain if or not error orov informality ex-
ists

in the case of the writ of ceraio
have no doubt of the power

of to issueassue it for the pur-
poses prescribed by the statute

in ese of the writ of man-
damusdamMsrhoidarholdF holdhoid it can only be bissuissueded
inthein the particular cases provided by
the statute andiidlid that the statute lim-
its the power to isueissue it to such
cases wherein it is sought to compel
the peperformance of any act lyltyllichilch
tlthelaielalelaleia speciallyspeellailyliy enjoins as a duty
resulting from an office trust or sta-
tion

I1 his caseease is not of the kind hereherd
spoken of the officer against whom
this writ is directed has performed
his duty we are not called upon to
command him to do any duty liehe hhasas
failed or refused to perform but we
arebre askaskeded to compel him to undoulida hianll11

act which the law compelled him to
do and liehe has done this we cannot
do

tbthee validity of thethel lavlaw which im-
posed the dutduty upon the respondent

ierltv i

to enter the names of the persons
named in the register cannot be
brought into question in a proceed-
ing of this kind we find that
there is a law on our statute books
in reference to registration com-
pelling the respondent to do what we
are nnowow asked to compel him to un-
do we cannot for the purposes of
this proceeding inquire into
its validity HhavingabingI1 sasatis-
fied ourselves that the duty re-
quiredaired by the statute to be perform-
edad has been performed nothing is
left for us to do the office of the
writ is not to require the respondent
to do something not within the
scope of his official authority be-
yond that he cannotconnot go andtind this
court could not compel him to ex-
ceed the functions of his office in
this case it was the duty of the res-
pondentt to enter the names upon the
register and bavinghaving so entered them
he could not afterwards legally erase
them and if lie could not then this
court cannot through the agency of
the writ of mandamusmandamus compel himh lm
to

section 2 of the act of feb 22
1878 provides that it shall be the
duty of the assessor of each county
in person or by deputy at the time
of making the annual assessment
for taxes in each year beginning in
1879 to take up the transcript of the
next preprecedingprecedecedi g registration list
and proceed to thetile revision of the
same and for this purpose he shall
visit every dwelling house in each
precinct and make careful inquiry
if any person whose name is on his
list has died or removed from the
precinct or is otherwise disqualified
as a voter ofok such precinct and if so
to erase the same or
whether any qualified voter resides
therein whose name is not on his
list and if so to add the same there-
to in the manner provided in the
preceding section

the preceding section I1imposesm S up-
on the registration officeofficersrsiotheheeskutduty
of visiting every dwelling house in
each precinct and of making careful
inquiry as to any or all persons en
entitled to vote and to ascertain up-
on what ground such person claims
to be a voter and shall require each
persony on entitled to vote and desiring
to be registered to take and sub-
scribe an oath in form or substance
asabl therein prescribed

section 3 provides that it shall be
the duty of each assessor jrinL person
or by deputy during the week com-
mencing the first monday in june
of each year at his office to enter on
his registry list the name of any
voter that yaymayaay have been omitted
on such voter appearing and com-
plying with the provision of the
first section of this act required for
voters for registration purposes

by section four he is required on
the completion of this list tomake
out a listalist in alphabetical order for
each precinct and to deliver the
same on or before july first in each
year with all the affidavits to the
clerk of the county court

having performed the duties thus
prescribed the functions of the ass-
essor ceaseconse andalid he hphas no further
duty to perform 1in4 regard to0 that
registration list until the begin-
ning of the year 1880 and havinhatinhaving for
that year pursued the same course
he liashas no further duty to perfoperroperformniinid
with the list for 1880
until the beginning af the 1881
and the list forfon 1880isso is the onefrom
which it is now sought to have the
erasure made this same act of
feby 22 1878 provides how the
name of any person in said regis-
tration list may be stricken

and by whom it shall be doneseefosecsec 7 the clerk of the county
court shall file and carefully pre-
serve all said affidavits and registry i

lists and shall make a copy of each 3

Proprecinct registry list and cause
the same to bebp posted up at least 15
days before any election1 at or neala
the place of eelectionI1cction aandn3 shashall11 mamakeh6
alidand transmit another copy to tbt
judges ofelection

sec 8 the clerk of the count
court sshallball cause to be printed vr
yvwrittenritten a notice which shall des
nate the offices to be filled andlandiand
stating thatthac thothe election will com-
mence at designating the
place for bholding the polls one hour
after sunrise and continue until
sunset on the day of
IS18 namingtaming1 the day of election
dated at A D 18

clarc of0 county court
A copy of which shall hebb posted

up at least 15 days before thetho elec-
tion in three public places in said
precinct best calculated to give
notice to all voters it shall also bbe
the duty of the clerk of the countcounty
court to give notice on the lists
japostedosted that the senior justices
the peace for said phePieprecinctelnet will h r

objectionsto the right to vote of any
person registered until sunset of the
fifth day preceding the day of elec-
tion said objections shall be made
by a qualified voter in writing and
delivered to the said justice who
shall issue a written notice to the
person objected to stating the
place day and hour when
thetho objection will be heard the
person making the objection shall
serve or cause to be served said no-
tice upon the person objected to
and shall also make returns of such
service to the justice before whom
the objection shall be heard upon
thetile hearing of the case if said jus-
tice shall find that the person ob-
jected to is not a qualified voter he
shall within three days prior to the
electelectionloii transmit a certified list of
the names of all such uunqualifiedqualified11

persons to the judges ofif election
and said judges shall strike such
names from the registry list be-
fore the opening of the polls

granting that the issuance of this
writ is within the jurisdictional
powers of this court it is the law
illatthat it eaucan be directed to an officer
to compel him to do a mere ministe-
rial act which the relator has a
right to have done by him and as to
which the officer has no discretion
but it must be to compel him to do
a mere ministerial act and this act
must be one which by law he is re-
quired to perform and which he has
refused to do

chief justice taney in the case of
the state of mississippi vs johnsmir
4 wall has given a clear defi-
nition of a ministerial duty he
says A ministerial duty the per-
formanceformance of which may in proper
cases be required is one in which
nothing is left to discretion it is a
81simpleM ale definite duty arising under
circumstances admitted or proved to
exist and imposed by law

are the duties required of the
assessor in relation to registering
persons and preparing the I1registra-
tion lists mere ministerial dutdutieslesies
if they are and he has refused or
neglected to perform them hebe un-
doubtedly could be compelled by
mandamus to perform them foll-
owing the definition given to fraflaa
ministerial duty as above quoted
these acts do not fall within it to

bebe ministerial nothing is to be left
to the creftondis of the assessor in
the case at bar one of the duties im-
posed upon the assessor is to ascer-
tain upon what grounds any and
all persons claim to be voters and
hebe is furthermore required to
makemalke careful inquiry iff any person
whose name is boutzeon thothe list has died
or removed from the precinct or is
otherwise disqualified as a voter
these are all duties which require
investigation research and opinion
dldiscretion and consideration hemust form a judgment and act upon
that judgment and it is incumbent
upon him to exercise disdiscretediscretioncreteret on
in arriving at that judg-
ment he has the discretion
upon the judgment formed by him
from the inquiries he is required to
makato erase from the registration
list of the preceding year any
name that may be thereon all these
netsacts are not therefore mere ministe-
rial dutiesduties but aneare duties as to which
the officeofficer hahas a discdiscretionT t and are
therefore not such duitesduties whichwinch he
can be compelled to do through the
agency of the writ of mandamus

it was insisted in argument by
counsel for ohp relatoryelator that the
court has the power by mandamus
to compel the respondent to perform
an act not within the scope of his
authority if his refusal to dpdo thetho act

work an injury
ththiss court cannot impose a duty

ann an officer which is not within the
power imposed on him by law A
mandamus will not be granted to
command any persferspersonI1 11 to exercise a
jurisdiction whichhach that person is not
most clearly and certainly siptipappoint-
ed

point
to and bound by law to exercise

fiorfor ththo court will not grant suehsuchSUA
writ except it see that there
is a powerpower lodged in thethothe pelson
against whom the mandamus is15

prayed P

in announcing this opinion on theether
question of the right otof this court to
issue the writ his honor judge
Biboremangreman concurs with judge hun-
ter though uplupppop other grundgroundssasas
would appear froin his on
file judge emerson does pot agreearp
with the majority pfaf the court inn
this right and hence dissents as to
that branch of the opinion judge
boreman dissents from the majority
of theche court inn its opinionlognon rerefusingfusln
the writnorfor ththee reasons stated in his
opinion on file

JUjudges I1 aiandaddid cipeemersonrsan cocon-
cur

con-
our in refusing the wwritTit an Mthe
grounds stated in the majority
opinion

the demurrer aphsustaineda k

dissenting OPINION

in the supreme court of0f utah terr-
itory nunejune term 1880 ad
journee to september 1880 y

I1

george BR maxwell 1
Plaintplaintiffly

vs a J

robert T burton i i tr
defendant m 1

AN application nortFOB MANDAMUS fif
11 1

boreman Jusjusticetico delivereddeliverwt the
following opinion

an an originalI1 question I1 have
uniformly been of the opinion that
the supreme court had no jurisdic-
tion lpin such cases as this except in
aid of its appellate powers I1 have
considered that the supreme court
hadbad no distinctively original i
tion except in casescaes of habeas cor-
pus the issuing of the mandamus
ass prayed is an exercise of original
jurijurljurisdiction in the late case of em-
meline young and others vs george
Q cannon etd at this court after
exhaustive argument declared that
it had jurisdiction to issue the writ
of certiorari which is an original
writ of the same class as that of
mandamus and coming to us from
the same source the kings bench
I1 assumed that that decision was to
settle the practice and that in this
class of cases to which both ceraio 1

tariran and mandamus belong thehe hiuteu
preme court would take jjurisdictiontionlon
I1 think it our duty now to stand by
that decision and not again unsettle 3
the practice as I1 deem would be
done if the writ were now denied

upon the merits of the case I1 can-
not agree with a majority of the
court I1 deem this to be a proproperj r I1

case in which to issue the writ ajrtheh e
11legislatureegis at had no authority to al-
low10wanyanybodybedy to vote who were not
citizensditlea br whowho hadbild not declared
their intentions to become suchstich it
has meverllever enacted that parties who
had deedeclaredlared their intentions to be-
come citizens might vote therefore
the registering officer is author-
ized to allow anybody to notevote who
are not citizens the statute grant-
inging suffrage to women allows them
to vote without being citizens if they
are the wife widow or the daugh-
ter of a native born or naturalized
citizen such a provision is utterly
void in my opinion and it is the
duty of the registering officer to obey
the jaw of congress and not that of
the territory when they conflict

the actlettetyet conferring the elective
franchise upon women is unjust as
granting the franchise to women
upon easiereaslereasiereasler terms thanthail to males
men are regurequiredulred to be taxpayerstax payers
by the stastatutetufey but not so with wo-
men the men are all required to be
residentsresident0 but not so the women if
they be the wife widow ardaughor daugh-
ter and all men whonho ask to vote
must be citizen or they wiliwill be rejec-
ted but not so with all women this
matter of citizenship is important
whenwilen we consider that the bukbulb of
the population of this territory is

i of foreign birth or children born in
this territory of foreign parents
the statute grantinggrantipg thethic elective
franchise to women destroys tlethe
uniformity and impartiality which
should exist in regard to the qualifi-
cations 9off apters aadand the actaeb which T

will do this is unjust and ought 0
tobeto be upheld 1 do not think tthagthata I1it
will do to say that theriberthe requirementI1 ent
as to maleniale voters which is not found
amongst thothe mrequirements of the ffe
male voters kiilviiiwill be nughugnugatoryatory vvo
have no right to conclude that thisi

as sso0 the legislature hashns express
d to thetho contrary it first

passedassed the statute allowing maiesmalea
jo0 voteote requiring them foto be citizengbengQ etc it afterwards passed the
statutes tatu e granting the elective fran-
chiseelleil to women and subsequently it
enactsacts viepie registrationreg i law wherein
1if retain all theape orloriorigi-
nally

I1
required as to malemaie voterserrerg

certainlyily therefore hadbad no iiintention
0 repealingi g anyalq part thereof thithe
tvttotro0 lawsTA inirl regiad tp suffrageosboeshoshow
9greatt unfairness and lack of uni-
formity

M
10rvai between fhethe
0off apmaiemaid4 voters and those of female
voters but asas the legislature so inig
tended what authority have we to
say thatabat the one repeals the other
ththisas certainly does not exist bybi im-
plication asz are statutes regard-
inging differentditlerent classes uhlth tiep ja
areirvtrevre notnop inconsistent furtherfurther tanfanallailthatth tt one Is unconstitutional unjustun
and unfair to the body of0 votersersera

in the first andkwid
bing sd should not be up
hd if the legislature had

vorworI1 I1W makemahe one setqt of qualifica-
tionsons porfor one cidhcidaQ of yaovotersIs and
notherdotherr setfet fonfor another cjase br vaotit
erers thentheil thothe two laws caneangaii
willeif the lewiaLeOlalegislatureturp has notpdt suchsucliell pokpowteof


