4id I could not say, without seeing
my, elients, anything on the subject;
Promised to see them; he came
WAn for my answer, but I had
Not seon my elients; 1 told him I
Would notify him of the result, as he
Wik going away that night; I con-
Sulted with Mr. Young and some of
tlE! defendants, and the result was
that letter; I said to my elients that
lought the charge wns excessive,
ut it would do no good for us to
Ybject; 1 thought the government
“'oulgf ohject, and that the matter
Would be left with the court; I
Wrote thoe letter on the theory
that  the court would fix his
Ehompensution; we did not consent to
h‘,’ compensation, but agreed not to
Object to the amount, [ expressly
Sated that 1 would not consent, bo-
f8Use my conscience would not a
Em\'c of it; Mr.Dyer said he thought
Sﬂhou]d have so mueh, and want-
®U Ugty gay yes or no; I did not pro-
ﬂ?‘“’ W way yes, nnd considered it
o ould make no difference whether
"Not we maid no, I communicated
- lesurs. Sheeks & Rawlins our
O0clugion; 1 had no fenr of the
:'ourt being misled, for I feit eertain
a € government would ohgeet. to the
mount; I was confident that the
prstter would be carcfully sifted,
i&’t' not pecessarily on the ev-
Once hefore the examiner; I did
B0t think the government would sit
Quietly by and see that amount a
Bropriated, or that the eourt would
8rnt it, and I don’t think it will
get? I think the eharge so excessive
A 1ts face that it will not be al-
ab‘(;“d; there was no proposition
o ut the compensation of the attor-
mys, have "heard Mr. Young
Y he had conversed on the
%“I"Stlﬁn, but the receiver’s attorneys
tl;‘v'w told me what they consitdered
suflr services worth; when I eon-
%i“’d with my elients about the re-
wn"el"ﬂ compensation, Mr. Young
was Jresent; 1 do not know that he
diq Present on ench oceasion, for 1
Dot soe them allat one timo.
rumo Judgze MeBride—At the con-
Des In Washington, -Mr. Dyer
resent; there were Solicltor
enks, Col. Brosdhead, Mr.
T Jﬂnd myself,
- @ Judge NMarshall—1 never con-
1““"] with the receiver about pur-
Wn.;lg Property after the final decree
an;_nu:req' there was no under-
wi Ing with the receiver; I talked
l\:'t‘;:g 3‘-‘011 present once when e
ety iscussing the 268,000 prop-

m"t{':t:llldge MeBride — This con-
; '0n wag  with Mr. Peters
NCB]\:)(&I‘)’Q counsel; he want-
hi , in property;, I told
thl;'z ]\VB could no flllnl?nls it, and
= le could not gather spilt water;
be out of us §25,000 more than
et ould; it was arbitrary and un-
» 8nd" T shall nlways regard
» 16 was that or Iitigation
er thnt thoy crowded upon us;
You, | ‘1310 compromise, I e€an tell
’n’u faking that to whieh they
o na?(;]ght; hut we worked to get
tor ad] tcree so ng to havo the mnt-
Udicated in the hjgher court.

On Fep, 1g
0 . the proceedihygs were
Pened by the int.Il)'oductJonblla ovi-

forey
it w

11, 1888
celver

'I‘H]E_.‘. DESERET WEEKLY.

= —
denge of a Tribune article of July|[and we are entitled to a finding that
giving an account of Re-|there has been gross negligence on
ﬁyeﬁs suceess in grasping ! his part in this respect. 1t is In evi-

Church property, and warmly com- | dence that there was o Inrge amount

their tact, skill and courage in per-
forfhing what was assumed to be
thelr duties.

Thir was as far as the examina-
tion could go with evidence, so

JUDGE MARBHALL

opened the arguments, elaimin
that the referee should make a find-
ing in favor of the prosecution; he

that the court had been misled in
the eompromise on the several pieces
of real esiate for which the 384,666
was taken; these pieces were the
Channon traet, the ““Constitution*® lot
and the Wells corner. The wit-
neases for the proseeution placed the
average value of this property at
£183,200, exclusive of the south half
of the “Constitution® lot, and add-
ing $30,000 for the enhaneement of
the value of the Wells corner by the
shoe factory. We think we have a
right to o finding to the effect that
the court had been misled, for it
would be remarkable for them to ap-
prove sueh an arrangement other-
wise.
There is & charge of gross negli-
gence on the part of the receiver in
regird to certain sheep. He leased
25,000 sheep to Mr. Plekard for 20
centa per head. The lease is a very
bad one in its terms; it is nof a con-
tract of warranty. It does nol in-
sure that the number of sheep will
be returned. in case there is destrue-
tion arnong them fiom an unnsunl
cause. In not providing for this in
the lense I think the receiver has
heen gulilty of grossnegligence; the
property is to be returmed July 1st,
1889, that is, after the lessee has re-
ceived all of the benefits he returns
the sheep before the yeur, thus plac-
ing the responsibility of three
months’ care where no return would
be made. I do not elaim bad faith
on the part of the receiver in this,
hut T think it was gross ,negligence.
Wlen the receiver was appeintod
in November, 1887, the fact was he-
fore him that in March, 1887, $268,-
000 worth of pursonal property had
been transferred to the various
Btakes. He knew that mueh of ihe
property was perishable, yet he

Mr. Peters; Mr. Dyer may |

made no effort to get it until May,
1888. It is no excuse to say that he
could not find the property. If he
had not the ability to get it, he
should have reported to the court
that some one else could have been
appointed who had the alsility. But
he refmined from rensons of a per-
sonal nnture. This we consider a
breach of duty oun the partof the
receiver. Later, he compromised
the 268,000 for $75,000, because the
defendants said that only $50,000 re-
mained. He made no eflorl to pet
sthe property or its value from the
Stakes or the persons who used it
There was no announcement to the
court that the £75,000 was accepted
in Heu of the $268,000 which had
vxisted.

We nlso claim that the charge that
the receiver failed to take properly
that belonged to the Church has

been proven by abundant evidence,

claimed that the evidence showed |

mending him and his attorneys for | of pro

!

rty that the receiver’s attor-
neys believed they could have gb-
tained through the courts, y¢t no
effort was made to obtain it. The

case was permitted to go to a final
decree without sueh an effort bein
made. The bill filed in the original

suit alleged that the Church had
$3,000,000 in property, this was de-
nied by the answer, and was there-
fore n 1naterial lsaue. Y et the case goes
to final deeree on a statement of facts
regarding A mueh smaller amount
of proEert.y than was elaimed. 1t is
snid there is asaving elause in eon-
tinuing the . receivership. That
simply means that, as there is no
one else to take charge of the prop-
erty, it should he left in the custody
of the receiver until final adjudica-
tion. It relates only to the property
already taken. The recelver cannot
bring suit for more property, bo-
causc a final decree in the main
case preciudes such action, The
proceeding of the court is a special
proceeding, and hy the appeal to
the Bupreme Court the lower court
is barred from any other original
procecdings. I think the permitting
ot this case to go to the final decree
under these c¢ircumstances was
gross negligenee. In every suit in
the future that decree could be plead
as an adjudication.

I think the receiver is in the na-
ture of a trustee. It is his duty to
fully diselose his services In making
a claim for * compensation. The
manner in which he does the work
is the basis for the estimate of the
compensation. The hearing on this
subject wns a one-sided affnir. If
the statement of the receiver sup-
Eresses any truth as to his services,
hat is a fraud practieed oo the
court. The evidence shows that no
adequate efforts were made to find
the personnl properly; it was sur-
rendered because the defendants
wanted a final deeree. The work
was done by the attorneys in the
cnse. The fact that thére was no de-
tective evidenee, and that it was on
that point that witnesses based their
eatimates of his services, vitintes
the whole thing. The defendants
did not surrender the property be-
cause of the receiver’s efforis to

obtain it, but from another
motive. We think the receiver
soriously misstated the Iacts as
to the labor he performed, and

therefore a fraud

JUDGE POWERS

followed. He stated that he did not
care to review the tustimony at
length, hut simply desired to make
answer {0 the points suggested by
Judge Marshall. After daysof ex-
amipation and thorough investiga-
tion, the record showe that the re-
ceiver has handled a vast amount
of property as an honest and eapa-
ble man. It is a plensure for me to
any that I believe he has gained
Ly this investigation, after
uﬁ the insinuations of fraud,
misconduct and dishonesty. The
evidence shows that he had
nothing to fear  from o
thorough jnquiry. The prosecution

was practiced.



