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. CONTESTED ELECTION,
TERRITORY OF UTAH.

Geo. R. Maxwell vs. Geo. Q. Cannon.

Argument of Halbert E. Palne,
Counsel for Sitting Member.

e ST

(Before the Committes on Elections of the
House of Representatives of the United
Stales, Washington, D. (., 1874.)

(CONTINUED.)

To the act of July 2, 1862, which
prescribed the oath of office known
as the iron-clad oath, it was ob-
jected in the Senate that it virtual-
Ig preseribed, in vielation of the

onstitution, a new qualification
for Senators and Representatives in
Congress. But the reasons urged in
support of this enactment embrac-
ed no ¢laim or pretense that Con-
gress had any constitutional power
to fix or alter the qualifications of
Senators or Representatives other-
wise than as a punishment. for
crime after trial, conviction, and
sentence according to law. The
debate on this bill in the House of
Representatives covers less thau a
column n1d a half of the Congres-
sional G’ .He. It contains no allu
sion to t :is constitutional question.
The bill having been reported by
Mr. Wi'son, chairman of the Com-
mittee i the Judiciary, Mr.
Phelps, vt Missouri, said: o hope
the gentleman from [owa will per-
mit this substitute to be printed.
The point that strikes me in it is
this: thatit affords no opportunity
fer repentance. Men may have
gone into the rebel service and may
have since returned to their allegi-
ance, and yet it is proposed to ren-
der them forever ineligible to hold
any office under the goverament of
the United States.” '

It appears that this important
bill was not even printed before it
passed the House.

Mr. Wilson replied as follows—

““The substitute reported is net so
severe as the original section em-
braced in the amendment offered
by the gentleman from Tennessee.
The substitute applies only to per-
sons who have voluntarily engaged
in this rebellion. That exception
was ot made in the section of the
amendment offered by the gentle-
man from Tennessee. Now, sir,
the sole object of this bill is to keep
out of office under the government
of the United States men whe have
taken up arms against the United
States, and who have endeavored
to destroy the government uunder
which we live. [ do not believe in
repentance ecming “to men of this
kind, who have used the official
positions they have held heretofore
for the purpose of overturning the
government. 1 believe we ought
to legiclate in some degree agaiast
this rebellion. We have not been
able to pass any thorough confisea-
tion or emancipation act, or any-
thing of the kind. This bill is very
plain in its provisions; and for the
purpose of determining whether the
House is disposed to enaet any
measure which shall deal with
those rebels as they should be dealt
with, I demand the previous ques-
tin?”un the third reading of the
bill.

The bill was immediately passed.

Mr. Trumbull, chairman of the
Judiciary Committee of the Senate,
took charge of the measure in that
body. Senators Saulsbury, Davis,
and Carlisle raised the question
whether the bill did not involve an
unconstitutional attempt to pre-
scribe additional qualifications for
Senators and Representatives in
(Congress. The point was presented
on the 13th of June, 1862, by Mr.
Davis, in this ferm: He said that
there were certain qualifications
necessary to make a ian eligible
to a seat in the Senate or Heuse of
Representatives; that these qualifi-
cations could not be enlarged by an
act of Congress; sould not be dim-
inished by an act of Congress; that
whenever any citizen came up to
the constitutional rule and meas-
ure, he was entitled to a se2at if he
was elected according to the forms
of the Constitution; and that Con-
gress, by preseribing another oath
for him to take, different from that
which the Constitution preseribes,
or by adding to the qualifications
of a member of either House, could
not place a single obstacle in the
way of his taking his seat. Mr.
Davis referred to repeated decisions
of the two branches of the legisla-
ture of Kentucky, to the effect that
the qualifications of members of
the legislature, which were fixed
by the State constitution, could net
be changed by a statutory provision
imposing an oath against dueling

upon members as a condition for
admission to the legislature. Mr.
Trumbull, in reply, said that a law
of the State of New York, provid-
ing that persons convicted of a cer-
tain offense should hold no office in
that State, had been adjudged
coustitutional by the courts. He
had in mind the case of Barker vs.
The People (3 Cowen, 686), to
which I will presently ask the at-
tention of the committee. M.
Saulsbury stated that the constitu-
tion of Alabama prescribed the
qualifications of attorneys at law in
that State, and that an act of the
legislature, pioviding that duelists
should pot practise as attorneys in
the courts of that State, was ad-
Judged unconstitutional and wvoid.
This was the substance of the whole
argument on this point in the Sen-
ate.

—

Mr. TrumbulVsreal vindication of
the measure was presented in the
following words:

““Now, sir, having replied to these
suggestions, which [ think are un-
tenable, I will state what I thiok
the object of the bill is. It is to
prevent persons who have been en-
gaged in the rebellion from here-
after holding office under the gov-
ernment, by requiring that they
shall take an oath specifically stat-
ing that they have not been engag-
ed in armed hostility against this
government voluntarily., I think
we had better pass such a bill as
that. I know my friend from Ken-
tuacky, and I should hope my
friend from Delaware does not wish
any persons to exercise official
duties under this government who
have voluntarily waged war against
it. [ never wish to see a person
admitted as a Senator or a Repre-
sentative who has voluntarily tak-
en up arms to fight against this
overnment; and if I can prevent
t, no such man ever shall have a
seat in this body, or in the other, or
hold any effice of honor, profit
trust under this government.”

It will be observed, that these
considerations are substantially the |
same with those which had been
u in support of the measure by
Mr, Wilson in the House of Repre-
sentatives.
Ten days later, on the £Z3d'day of
June, 1862, the consideration of the
bill was resumed in the Senate,and
it was, after ashort debate, %o
amended as not to apply to the
Vice-President, or to Senators or
Representatives in Congress, or to
any other officers for whom an oath
of office is prescribed in ' the (on-
stitution of the United States. And
the bill thus amended was passed
by the Senate on the same day.
But the Conference Committee on
this bill struck vut the amendment,
and their report was finally adopted
without debate in the Senate. The
grounds upon which this law was
vindicated, although not  stated
with much care or precision, are
nevertheless clearly enough dis-
closed by the debates. 1t was en-
acted as a war measure. The iron-
clad oath was adopted as the coun-
tersign whieh shounld, in time of
war, exclude domestic enemies
from the e¢ivil administration of
tke Government, in the same man-
ner and for the same reason that
the military eountersign was em-
ployed to exclude those enimies
from the military linesof the army.
[t was enacted as a measure of de-
fence against an armed enemy in
time of war, and was as necessary
and as justifiable as any other war
measure not specifically marked out
in the text of the Constitution.
The caose cited by Mr. Trumbull
was that of Barker v. The People, 3
Jowan, 686. An examination of
this case will show Lhat, while it
was not an authority even in favor
of the eumstitutionality of the oath
of oflice act, it was very far indeed
from beiug an authority in favor of
the contestant in the case now be-
fore this committee. Barker was
indicted and tried in the city of
New York, in 1822, for sending a
challenge to fight a duel, under
the statute of November 5, 1816,
which provided that any person
who should engage in dueling
should be beemed guilty of a public
offense, and being convicted there-
of, should be incapable of holling
or being elected to any post of pro-
fit, trust, or emolument, civil or
military, under that State. The
jury found Barker guilty, and the
judgment of the court was that,
““for the offlense aforesaid, as charg-
ed in the first, second, third, and
fourth counts of the said indict-
ment whergf he is convicted, he be

establish arbitrary exclusions from
office, or any general regulation re-
quiring qualifications, “'which ' the

emolument, ¢ivil or military,
under the State of New York.”

The State constitution, in force
at the time of the passage of the
act of November 5, 1816, was that
which was adopted on the 20th of
April, 1777. The only provisions
which it contained touching the
subject of qualifications for cffi-e
were these: that chaneellors and
Judges of the supreme court should,
during their terms of office, hold
no other office except that of mem-
ber of Congress; that the first judg-
es of the county courls should in
like manner hold no uther office,
except that of State senator or
member of Congress; that sherifls
and coroners should not hold their
offices for more than four years in
succession; that sheriffs should,
during their official terms, hold no
other office; that minister« of the
(ospel and priestsshould be ineligi-
ble to office; that the towu clerks,
supervisors, assessorv, constables,
and collectors, and all oth: r officers
then eligib'e by the peop':, should
always continue to be suo e 2 'h'e,
in the manner directed by the
existing orfuture acts of legislature
that no member of the State should
be disfranchised or deprived of any
of the rights or privileges secured
to the subjects of the State by that
constitution, unless by the law of
the land or the judgment of his
peers.

The chancellor pronounced the
udgment of the court of errors.

He cited the 1st section of the
act of the 5th of November, 18186, to
suppress dueling, which prescribed
that ‘““the persons. convicted shall
be incapable of holding or being
¢lected to any post. of profit, trust,
or emolument, civil or military,
under this State;”” and he said that
the objection then made was that
this punishment was inconsistent
with the constitution. '
Eligibility to office, he said, was

. :ut declared as a right or principle

Yy
y OT | stitution} but it resulted as ajust
dednction from the express powers
and provisions of the system. The

any express terms of the Con-

basis of the principle. was the abso-
lute liberty of the electors and the |
appointing authorities to choose
and to appoint any person who was
not made ineligible by . the Consti-
tution. Ineligibility to office, there-
fore, belonged  not exclusively or
specially - to, electors enjoying  the
right of suflrage. 1t belonged equal-
ly to all persons whomsoever not
excluded by the Constitution. He
therefore conceived it to be entirely
clear that the legislature could not

Constitution had not required. If,
for example, it should be enacted
by law that all physicians, or all
persons of a particular. religious
sect, should be ineligible to public
trusts, or that all persons uot pos-
sessing a certain amount of property

ber of the assembly must be a free-

holder, any such regulation would

be an iufringement of the Consti-

tution; and it would be so because, |
should it prevail; it would be, in
effect, an alteration of vhe Consti-
tution itself. But the question be-
fore the court was not at all of this
cbaracter. The Ilegislature had
made no such general regulation.

They had prescribed that incapacity
to hold public trust should be the
punishment of a particular erime;

and the question was, whetherthey
had power to prescribe such incapa-
city or nol. The power of the
legislature in the punishment of
crimes he held not to be a spegial
grant or a limited authority to do
any particular thing or to act in
any particular manner. It was a
part of ““the legislative power of
this State,” mentioned in the first
section of the Constitution. It was
the sovereign power of the State to
maintain social order by laws for
the due punishment of c¢rimes, Tt
was a power fo take life and liber-
ty, and all the rights of both, when
the sacrifice was necessary to the
peace, order, and safety of the com-
munity. This general authority
was vested in the legislature; ard
as it was one of the most ample of
their powers, ita due exercise was
among the highest of their duties.
When an offender was imprisoned,
he was deprived of most of the
rights of a citizen; and when he
«uffered death, all his rights were
extinguished. The legislature had
power to prescribe imprisonment or
death as the punishment of any
offence. The rights of a citizen
were thus subject to the power of
the State in the punishment of
crimes; and the restrictions of the

incapable of helding or being elect-
ed to any post of profit, trust, or

Constitution upon this, as upon all
the general powers of the govern-

should be excluded, or that a mem- |

‘mittee.

ment, were that no eitizen should
be deprived of his rights, unless by
the law of the land or the judgment
of his rs; and that no person
should be deprived of life, liberty,
nh}- property without due process of
Ww.
(TO BE CONTINUED)

By Telegraph.

CONCRESSIONAL.

SENATE.
WASHINGTON, 11.—Conkling pre-

i

ingmen’s Convention, for a sine die
adjournment of Congress.

sented a petition from the Work-|

aging, late rains baving helped ex-
tinguish the flames in many lecal-
ities; heavy fires are still raging
near St. Clair, on the line of the
Detroit and Bay City R. R., and
near Saginaw. The timber and
lumber are destroyed in some local-
ities more extensively than in
18715 no loss of life is yet reported.

WASHINGTON, 11.—The Attorney
General, to-night, telegraphed
Brooks that the President consider-
ed Baxter’s proposition concerning
his retiring from the State House
and depositing the arms, entirely
reasonable, and that his interests
demanded his acceptance.

The bill to aid the construction
of the Northern Pacific Raliroad,
authorizes the company to fssue
five per cent. gold bearing bonds, to

A number of House bills and re-
solutions were reported from the
committees and placed on the cal-
endar.

Morrill, of Vi, introduced a re-
selution directing the committee
on public buildings to ascertain if

Washington monument
would be sufficient for the erection
of an arch, to be called the Wash-

B s

the material of the present unfin-|
. | ished

the extent of fifty thousand dol-
lars per mile for all the road
built or to be built; and that the
Secretary of the Treasury shall, on
the completion of each additienal
twenty miles of road and telegraph,
endorse the bonds, guaranteeing
the holders thereof the semi-an-
nual payment of the interest in
gold, with a statement that the
company has deposited with the
Secretary a bond of the like amount

ington arch, and if the Washington
Monument Society wonld eonsent
to such arrangement; adopted.
Ramsey presented a petition from
the Northern Pacific Railroad Com-
pany, asking a modification of its
charter, accompanied by a bill for
that purpose; referred to the com-
mittee on railroads.

The Senate went to the ealendar
and a number of bills.

At the expiration of the morning
hour the neva award bill was
resumed, the question being on the
motion ef Thurman to strike out
the clause excluding insurance
companies from filing elaims for
losses,

Thurman spoke in advoeaecy of
the motion, not that he thought
their claim should be allowed, but
they should be permitted to file
them.

Bayard took the same view.
ter further diseussion it was agreed
to take a vote on the bill at three
o’clock to-morrow, and the Senate

adjourned.

: HOUSE.
- WASHINGTON, 11. — Garfield, at

half pas* two, moved to adjourn.
The Speaker intimated that he
would not have recognized Garfield
if he had thought he intended to
move an adjournment, as he had

told Garfield that he had promised

to reecognize Orr, who wanted a bil] | P2

passed.

Garfield repudiated the imputa-
tion of bad faith, and withdrew the
motion, when Potter, of New
York, criticized the Speaker’s
language to Garfield, and a sharp
eolloquy took place between the
Speaker and Potter, the former inti-
mating that Potter had rushed into
a matter not concerning him, and
the latter defending his rigcht to
criticize the Speaker when he told
members they had no right to move
an adjournment. Orr then got his
bill passed.

Dunn offered a resolution, autho-
rising the President to appoint a
provisional .governor for Arkansas,
to hold office until the present
disputes there are legally settled; |
referred to the juadiciary com-

The house went into committee
of the whole on the Military
Academy, bill, which appropriates
$335,000; and eonsidered it, and laid
it aside, to be reported to the
House.

The committee took up the defi-
ciency appropriation bill, which
appiopriates three millions, three
hundred and forty-one thousand,
the largest item, for the interior
 department, being $1,465,000.

Beck spoke in condemnation of
the manner in which the appropri-
ation bills were being rushed
through.

After spe
the deficiency bill the committee
rose, and reported ithe Milita
Academy bill to the House, and it
was passed.

Page presented a memorial fmml
the San Franeisco chamber of com-
Jerce, against the cancellation of
the contract with the Pacific Mail
8. 8. Co., fer a semi-monthly China
madil. »

The river and harbor appropria-
tion bill was taken up under a
suspension of the rules, and
167 to 58; the bill appropriates six
millions,

AMERICAN

Af-]3cq

nding a short time on |J

bearing 73-10 per cent. interest,
secured by a first mortgage on the
entire road. Whenever the com-

ny shall have paid the U. 8. the
nterest on the bonds so guaranteed
the Secretary shall, upon the com-
pletion of each continwous twenty
miles of the road, hand over to the
company forty thousand dollars of
the bonds per mile, reserving ten
thousand per mile as government
security for the payment of the
guaranteed interest; the company
shall also deliver, simultaneously,
its seven and three-tenths first-
morigage bonds in proportion
to. fifty thousand dollars to
each forty thousand dollars, in
five per cent bonds turned over by
the retary. Asa further secur-
ity the company shall transfer to
the government all the Jand grants
uired and to be acquired. This
land shall be sold to actual settlers
only, at two dollars and a balf jer
acre. The company shall pay into
the treasury twiece each year the
net earnings for fthe preceding six
months. Ifthe funds thus provid-
ed fail to meet the interest guaran-
teed on the bonds the Secretary of
the Treasury may sell enough of
the ten thousand per mile retained
by him to ﬁay the interest. Any
surplus in the treasury arising from
the land sales and earnings shall be
id ever to the company till the
end of the year 1888, when it shall
be paid into the sinking fund to

extinguish the five percents. The
Northern Pacific seven-thirties,
issued prior to this act, may

be exchanged, dollar for dollar, for
fives, with interest guaranteed
from and after July 1st, 1578, if the
exchange is made before that date;
if after, the holders get the inter-
est from the January or July f{ol-
lowing. Seven-thirties will be
held by the government as securi-
ty for payment of the fives. To
guarantee the paymeut of the prin-
cipal of the fives the government
will hold the company’s deposited
seven-thirties; also a sinking fund
of one per cent.on all bonds is-
sued under this act shall be estab-
lished. In January, 1889, the bonds
shall be cancelled as bought, but
the company shall pay the interest
on them. The bill provides that
the entire road shall be finished by
July 4th, 1884, The seven-thirties
remain the first lien on the road.
The act restores to the government
fifty million acres of public lands.
The act further provides that the
gevernment may fix the fares, tolls
and transportation charges of the
whole road.

LrrTLE RoCik, 11.—In the morn-
ing’s skirmish several Rrooksites
were reporfed Killed. Baxter, this
evening, in response to the Presid-
ent’s telegram in regard to the ad-
ournment of the legislature, con-
sented that he would disband his
force 1n_proportion as Brooks did,
but the latter must leave the State
House, deposit the State arms, and
retire as far west of the State house
as he himself was east of it. Thir-
ty-five members of the legislature
endorsed this reply. Baxter, to-
day, receiving six hundred Trein-
forcements, revoked the proclama-
tion of martial law as concerned
the legislature, notifying all per-
sons not to interfere with them
while in session. The U..S. troops
stand in readiness to prevent a col-
lision to-night.

S —

DETROIT, 11.—The latest news
from the forest fires is more encour-

President Grant has nominsted
Thomas B Bedford; As:ociate Jus-
| tice of Colorado Territory.



