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THE DECISION OF THE
SUPREME COURT.

Ovgreaders will panlop the rather |

late fasue of our paper this evening,
when It Is understood that we have
delay ed for the purpese of giving in
full the decision of the Bupreme
Court in the mandamnas case. The
demurrer Is fustained and the pro-

A. Miner J

veed | ngs ngnk.ml. the .I;\xum)r:\rt- al ' For Respondent.
an end.. The walidity of the x _ S i

nan - L i Wwas presen 3
S » A= “T:.I &¢ ita preseunt session by ibe
volved I e - decision. “| relater for a writ of mandamus, to
ruling, as ‘we anticipated, only |compel Robert T. Burton, Assessor
affects the writ and the right |and Register of volers for Salt Lake
of the Courl to issue It. I'he opin- County, Utah Territory, to erase

oo Is well worth careful reading
and study.

Of course Judge Boreman had to
give a dissenting epinion. It was
hix last chiance. Itcontainsnotliing
new, but  merely an echo of tlfe
views of the ¥Libem)” attormeys-
We uestion wvery mush i he has
any of his own.

It s too late to take up the maln
subject this evening. Weshall have
something to say oa it aks future
time. We corigratulate the Assessor
and the people on the nesult of the
T

- -— - P——————
NOT A JUST JUDGMENT.

WiCcK kD men generally judge other
people from their own standand.
They know how they would aet un-
der given clrcumstances, and jump
to the conclusion that others would
do the same. That iy how licentious
people Judge “Mormon™ polyga-
mists, and on the same principle the
Republicans are now anticipating —
or pretending to anticlpate—certain
coutingencies as the conseguenco of
Democratic accession to the control

of national atfairs,

One of the chisf and most fre-
quently repeated predictions of the
Hopublican campaign orators and
papers is, that If the Democrats suc-

ceed In November, they will procexd
to reconstruct the Bupreme Court
for the purpose of overthrowing the
war amendments to the Constitu-

tion. Why should any fears
e entertained on this head®?
There la nothing In the plat-

forma. of_ the . Pemocratic party,
nor in the principles or utterances of
ite chiefs and candidates, to warrant
any such conchlusion. Omn the con-
trary, the party and its nominee for
President have plainly stated their
acreptanca of issues of the war,
at least asfaras those Counstitalional
Amendments are concerned.

But these accusers by dn¥elpabidn

have themssives been guilty of the
things which they foretel as the iu-
evitable sets of others, During tue

period from 1863 to 1869 inclusive,
while the Republicans were In full

power, the Supreme Court was three
times recomsiructed, for the purposs
of introducing nmew elements and
accomplishing party -designs, By
Act of March 3d, 1883, the SBupréeme
Court was it greased by the addition
of A member, to ten. By Act of
July 23d, 18484, It was provided thal
vacancies sheuld not be filled umntil
the Court be reduced to the Chief
JusBiéasad pix Assoclates. By Act
of April 10th, 1849, the Court was to|
eonslst of the Chiefl and eight, ren-
dering It necessary to sppoint bhé

=

(elght Judges already sitting), the|

Act to take effect “the first Monday

in December, 1839.

The first charge was not of any
very greal importance. The second
wgp made with the object of pre-
veunting the appointment of a Jus-
tow by Andrew Johnson. The third

wasfor the purpose of effecting the
reversal 8f g d¢

the law Increasing the

' and strike from the list of voters of

L::umt- thereon appear on the ‘afore-

THE MANDAMUS CASE.
E ¥ R | &

THE DENURRER SUSTAINED.

In the matter of the petition and afl-
fidavit of George It. Maxwell for

B i
jert T. n, Assessor and
Register of BRalt Lake C(‘ounty,
Territory of Utah.

SUPREME COURT OF THE |
TERRITURY OF UTAlL )
Sutherland & McBride
tor Relator,
Zera Snow, !
Zerrubbabel Snow, |
J. L. Rawlins, '
Richards & Wiliams,
Bennett & Harkness, |

Salt Take County, made by him,
tiw: name of the following persous,
viz.: Emeline B. Wells, Maria M.
Blythe and Mrs. A. (. Paddock, and
also the names of all women whoxe

waid lisf, or that he show cause
befure this camrt on the 289th day of
September, why he has not‘doné so.
Also that in the meantime the said
otficer be vridered not to return sail
list or any copy thereof to any elev-
tion officer until the further order of

this court.

An alteruative writ was ordered
at the time of filing the petition and
the cause came up for hearing on
the day mention in the alterna-
tive writ, to wit: Sept. 29, 1880,
The respondent on the day fixed
for the hearing appeared by counsel
who inter a demurrer to the
petition and writ,
grounds therefor,

1. That this court has no jurisdic-
tion of the subject of Lhis action.

2. Neither the petition nor wril
herein state facts sufficient to con
stitute a cause of action, thus raising
two questions for the determination
of this eourt.

It has beeu heretofiie hield hv the
Supreme Court of this Territory, in
the case of Shgpperd rs the Zud Di~
trict Court, that this court has noori-
ginal jurisdictivn to issue mandamus
except to enable it lo exercise its ap
rellatejurimlicliun. And the Court

n-that case cites sections 1,907, 1,564
and 1,859 of the Revised Statutes of
the United States<, and the 3d section
of an act entitled, * An Act in Rela-
tion o Courts and judicial officers
in the Territory of Utah, (PPoland
law) which are as follows: :

Bee, 1,907. “The judicial power
in Utah shal bhe vesied in a Bu-

reme Court, District Court, Prolmte

rt and the Justice of the Peace.™
sec. 1,843, “The jurisdiction both
appellate and original of the courls
Kmvided for by section 1,907 shall be
imited by law,” -

Sec. 1,860, “Writs of error, bills
of exeeptions and appeals shall he
allowed in all cases llrom. fhe finnl
decisions of the District Court to the
Bupreme Court of all the Territories,
respectively, under such regulations
as may be provided by law, but in
nocase removed to the Supreme
Oeurt shall trial by jury be allowed
in that court.”

Third section Judielal act.

““The District Court shall have
exclusive original jurisdiction in all
suits and proceedings in chancery,
and ia all actions at law in which
sum or value of the thing in

controversy shall be $300 or upwards,

The Bupreme (‘ourt in ing
upon these laws, in the \

cised, says:

=8 the acts of Congress
as the SBupreme law of the Territory
havinga controlling power similar
to, if mot ev-extensive with the con-
stitution of any particular Stale over
their respective T.egislaturex and
Judicial departments, we are forced
to the conclusion lhaf., in a0 far ==
section 445 of our Practice act, which
provides that the writ of mandamnus
may be issued by aay Court of this
Tlerritory, except a Just of the
Peace, i3 in conflict with the acts of
Con above referred to, it Is
wholly inoperative and void.

The decision of the Court is based

?ﬁu the thury that the Aecls of
L Jongress in reference to the couris
referred to, are paramount toall ter-
ritorial legislation. TIn this theory
we now concur, and if there is any

Congressional ehactment which has
the effect of making inoperativeand

void, Bection 445 of the Practice
Act, then of course the Aet is
vold). Bo far a3 It confers upon this
heourt ppwer teissue mandanius “ex-
gept im the exércisaof Ha appellate
| juriadiction. Tt ji incisted-that the
third section of the Act in relation

assigning  as

@ourt was made, agaiast the gons
tutionality of the legal tender act:
By the addition of Justices Bradley
aad Strong, who -were well known
to hold.:vl'rho e it o those ofshe
decision, the riling was reversed on
A rehearing.

W ith such a record, predictions of
evil on a"prdbable vécopmsiraction off
the Supreme Court, .as g .conse-
quence of Democratit suctess, comes |

eourgs andJudiclpl offigers in the
itory of Utali"ds above quoted,
resolves that question. To a certain
eﬁ?:cl:n:?aid‘ third:‘eetiun has the ef
o ting ; theyurisdietian of
this mui:;tlp_utdnﬁ' td -l;:ft,c tain
extent. “Tt éonfers upon the Distriet
Court, exclusive, original jurisdie:
tion In all suits or proceedings in

chancery, and.in all actiong at -law
kyhich Mhedum 'of . valte of the
thing in controveray shall Le three
haa dollars or upwards,

! "To determine therefore whether

To my mind there is a wide differ-
ence in the office of the two writs,
viz., mandamus and certiorari.

The former is termed jn our s
ute a rwrit of m-;fdde :l: the Iat
is termed a wrif of revi

C in the one caspg’ to

ol of nom.mw

the enforcement

| refused to be dome by an officer in.

the execution of a trust which by
law he is uired to do or perform.

In the other looking to certain

roceedings had by some inferior tri-
Kuna], wherein there is alleged error
or other informality in the proceed-
ing which the superior court issues
the writ, desires to review, to ascer-
tain if or not error or informality ex-
ists.

In the case of the writ of certio~
rari, I have no doubt of the power
of this court to issue it for the pur-

' by the statate.

In the case of the writ of man-
damus, I hold it can only be issued
in the ticular cases provided by
the umgh.ra, and that the statute lim-
its the power to issue it to such
cases wherein it is sought to compel
the performance of any act which
the lJaw 8 y enjoins_as a duty
resulting from an office, frust or sta-
tion.

t his case is not of the kind here
spoken of. The officer against whom
this writ is directed has performed
his duty. We are not called upon to
command him todo any duty he has
failed or refused to rform, but we
are asked fo compel him to undo an
act which the law compelled him to
to and he has done. This we cannot
do.

T'he validity of the law which im-
posed the duty upon the respondent
to ¢enter the names of the persons
named in the register, cannot be
hrought into question fn a proceed-
ing of this kind. We find that
Lhivre isa Jaw on our statute books
in reference to registration, com-
pelling the respondent todo whatwe
are now asked to compel him to un-
do. We cannot, for the purposes of
this proceeding  inquire into
its validity. Having catis-
(il ourselves that the duty re-
uuired by the statute to be orm-
wl, has been performed, nothing is
left for us to do. The office of the
writ is not to require the respondent
tn Jdo something not within the
scope of his official authority. Ile-
vond that he cannot go,and this
vourt could not compel him to ex-
ceed the functions of his office. In
this case it was the duty of the res-
pondent to enter the names upon the
register, and having so entered them
lie could not afterwards legally erase
them, and if he could not, then this
¢'ourt ennnot through the agency of
the writ of mandamus ccmpel him
to.

Section 2 of the act of Feb, 22,
INTX, provides that it shall be the
duty of the Assessor of each county
i person, or by deputy, at the time
making the annual assessment
for taxes in each year, beginning in
15749, to take up the transcript of the
next preceding Registration List
and proceed to the revision of the
«ame, and for this purpose he shall
visit every dwelling house in each
l)l’&t'iu(‘-t, and make careful inquiry
f any person, whose name is on his
list, has died or removed from the
precinet, or i3 otherwise disqualificd
as a voler of such precinet, and if so,
to erase the same therefrom, or
whether any qualified voter residea
therein, whose name is not on his
list, and if so to add the same there-
to in, the manner provided in the
preceding section.

The preceding section imposes up-
on the istration Officers the duty
of visiting every dwelling house in
each precinct and of making careful
inquiry as to any or all persons en-
entitled to vote, and to ascertain up-
on what ground such ||Jerson claims
Lo be a voler, and shall require each
person entitled to vote, and desiring
io be registered, to take and sub-

scribe an oath, in form or substance
as therein preseribed.

Section 3 provides that it shall be
the duty of each Assessor in person

or by deputy, during the week com-
mencing the first Monday in June
of each year at his office to enter on
his Registry T.ist the name of any
voter that may have been omitted,
on such voter appearing and com-
plying with the provision of the
first seetion of this act required for
voters for registration purposes.

By Section four he is required, on
the completion of this list, to make
out a list, in alphabetical order, for
each Precinet, and to deliver the

same on or before July first in each
vear, with all the davits, to the
Clerk of the County Court.

Having performed the duties thus
prescribed, the functions of the As-
sessor cease, and he has no further
duty to perform in regard to that
Registration List, until the begin-
ning of the year 1880, and having for
that year pursued the same course,
he bhas no further duty to perform
wilh the Regi-tration List for 1580,
until the beginning of the year 1881,
and the List for 1880 is the one from
which it is now sought to have the
erasure made. 'This same act of
Feb'y 22, 1873, provides how the
name of any person in said Regis-
iration List may be stricken there-
rom, and;by whom it shall be done.

“Sec. 7. The Clerk of the (lounty
Court, shall file, and carefully pre-
=erve all said aflidavits and Registry
E.is ts and i-;{hnll make a copy of eacfn

recingt istry List, and

the same to be po{wd u'p at aaﬁ”ﬁ*
ilays belore any election, at, or near
the place of election, and shil make
and transmit another copy, to the
Judges of Election. -

Sec. 8.—The Clerk of the County
Court, shall cause to be printed or
writien a notice which shall

1.5'

formance of { which may, In

R
sim ple, definitp dully, E yn

dmuﬁno. or

exist law.

Are the dufies required th
Assessor in tion to

preparing the
tiou Lists, mere ministerial dutie®
If they are, and he has refused er
ted to perform them, he ur-
doubtedly could be compelled by

mx.u-u perform them. Fo-
lowing fhe’danniﬂon given to ‘a
ministerial duty” as above quotes,
these acts do not fall within it. Je
be ministerial, nothing is to be let
to the discretion of the Assessor. In
‘the ense st bar, one-of:the dutied in-
upon tllule tAaaeﬂsOEE is to asoelj—
tain u what grounds any an
aﬂpurl:;:lschhnto be voters, =mi
he is furtl]:igm_oire “ required
e careful inquiry if any persoa
whose name is on the list ]:s.a dieo
or removed from the ct, or &
otherwise disquali as a voter
These are all duties which uire
investigation, research and opinion,
discretion and eonsideration. He
must form a judgment andact upon
that jud t and it is incumbent
upon him to exercise discretion
in arriving at that judg-
ment. He has the discretion
upon the judgment formed by him
from the inquiries he is uired to
make,to erase from the Registration
List of the preceding year any |
pame that may be thereon. All these
acts are not therefore mere ministe-
rial duties, but are duties asto which
the officer has a diseretion, and are
therefore not such duties which he
can be compelled to do thirough the
agency of the writ of mandamus.
It was insisted in argument by
counsel for the relator, that the
court has the power by mandamus
to compel the respondent to perform
an act not within the scope of his
suthority, if his refusal to do the act
would work an injury.

This court cannot impose a duty
on an officer which il?lno bwi]thin the

wer im on him by law. A
ponmndammu not be granted to
command any n to exercise a
jurisdiction which thal person is not
most clearly and certainly appoint-
ed to and bound by law to exercige;
for the court will not grant such
writ except it clearly ree that there
is a power lodged in the peison
against whom the mandamus is
prayed.”

In announcing this opinion on the
question of the right of this Clourt to
issue the writ, His Honor Judge
Boreman concurs with Judge Hun-
ter, though upon otheér grounds, as
would ap from his opinion on
file. Judge Emerson does not agree
with the majority of the Courtin
this right,and hence dissents as to
that branch of the opinion. Judge
Boreman dissents from the majority
of the Court in its opinion refusing
the writ,for the reasons stated in his
opinion on file,

Judges Hunter and Emerson con-
cur in refusing the writ on the
grounds stated in the wmajority
vpinion.

The demurrer is sustained.

DISSENTING OPINION.
In the Swpreme Court of Utah Ter-
ritory, June Term, 1850, ad-
Journed to 25th September, 1880,

HFeo

rge R. Maxwell, |
Plaintift, |
V8.
Robert T. Burton, f
Defendant. |
FOR MANDAMUS.

AN APPLICATION

Boreman, Justice, delivered {tlve

following opinion:

An an original question, I have
uniformly been of the opinion that
the Supreme Court had no jurisdic-
tion in such cases as this, except in
aid of its appe wers. T have

considered th:;?tam Supreme Court
had no distinctively original jurisdic-

tion, except in cases of haleas cor-
pus. 'The issulug of the mandamus
as li.»raied is an exercise of original
Jjurisdiction. In the late case of Em-

Q. Cannon ef al., this Court, after
exhaustive argument, declared that
it had jurisdiction to issue the writ
of ceriiorari, whieh is an original
writ of the same class as that of
mandamus, and ecoming to us from
the same source, the King’s Bench,
[ assumed that that decision was to
settle the practiee, and that in this
class of cases, to which both eertio-
rari and mandamusbelong, the Su-

reme Court would take ju iction.

think it our duty now to stand by
that decision and not again unsettie

the tice, as I deem would be
done if the writ were now denied.
Upon the merits of the case [ can-

not agree with a majority of the
Court. I deem this to bea proper

case in which to issue the writ. The | p

Legislature had o autbority to al-
low anybody to vote who were not
citizens or who had not declared
their intentions to become such. It
has never enacted that parties who
had declared their intentions to le-
come citizens might vote. Therefore
the registering cer is not author-
ized to allow anybody to vote who
are not citizens. The sfatute grant-
ing age Lo women allows them |
lo vote without being citizens if they
pﬁa “the wile, widaw or the daugh.-
of a mative-born or.mnaturalized
L,citlhan.” Such a provision is utterly
void, in  miy oplhion, and ‘it is the
duty of the registeritig officer to obey
the law of Congress and not that of
the Territory, when they conflict.
The act conferring the elective |

meline Young and others vs, George |.

with
e writ

unable to
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Absolutely Pure.

Made from Grape Cream Tartar.—No other
eparation makes such light, flaky het
wends, ov luxurions try. Can be eaten
by Dyspeptics without feir of the {lls rosnlt-
ing from heag indigestible food. Bokd only
in cang, by all Grocers.

Ruyar, Rakiso Powper Co., New York.

C208 1y

CLASS IN MIDWIFERY.

I ROMANIA B PRATT, WILL COM-

mencé  apother Class  in Midwifery,
OCTOBER, 7th, 18%), in her Office, at O
Constitution Buflding, at 5 p. m. By giving
three lectures a and the students giv-
ok tﬁlr whole time to study, the usoal
term of six months ciin be reduced to A little
iess than five.

00.

00
Those desiring to join the Class should send

in their names and orders for books, s thay

re?ulre to be sent, for Fast. Y
d & 8 to 6-10-0

FOR SALE CHEAF.

MOUR GOOD BUILDING LOTS, 81

{ ed on the Soutb-west corner of 19th
School House Block.

Also in Meadowville, Rich County, UTtah,
(Bear Lake Country) & housc and lot and
cother improvements, with about 756 or 8
acres of gtp)lcd farming and meadow lamd.

inquire of or Aﬁdr«!i.

b )
Historian's Offied
Salt Lake City, Uiab.
d % w Imo 4288 wil

AT-
Vard

THREE REMEDIES IN ONE.-

———

In all disorders—mild, acute or chronic—
Keep up the strength and keep the bow-
els free;
Give a corrective, laxative and tonie,
In ol;-e pure mediom that combines the
three.
SELTZEXR APERIENT i8 thal medium glorious:
It tones, refreshes, rogulites, sustains,
And o%r disease for thirty years vietorious,
The world's well-founded confidence re-
taius.
TARRANT'S EFFERVESCENT
APERIERT.
SOLD BY ALL DRUOGGISTS
decod&w .

SELTZER

ESTRAY NOTICE.

I HAVE IN MY POSSESSION:

One ] amd white HEIFER, 2or 3 yedrs
©Ohd, brand resembling & cross on left ribs,
slitin left ecar, undersiope and two glits n

rifht ear.

f not claimed and taken away,she will
be sold Oct. Bth, 1880, at the estray poupd,
Moronl, at 9 &.m.

JOHN BATLTY, °
Distriet Poundkee per.
Moroni, Sanpete Co., Sept. 28, 1880,

NOTICR

= HI-‘J.I.!-".B!E' L ?l.:l‘;l}(“xl"l;n. THE -
holders in H | N 1 GA by
DISTRICT, that there will be nl%‘llm ;I.'ILZ‘l:i

in,the Brighton Meeting House.  Object: The
nomination and election of Trustees, Sec -
tiry and Treasurer, and the assessment of 8
Tux to rilse funds for neccssary repiirs.

A. . RALFR (}Ebm: ident.

¥. SCHOENFFELD,
WM. G EDGE,

a3es tewl |

"TER aud be hter JO=
HANNA SOPHIE ARETS
of Biekeborg,

Bddress to the I German Consulite,
321 Battery St 1 Francisco, Cul, and
receive imporiant news., -

dencs of 1he alx
e VO persons Are requested to

San Francizeo, the Mth August, 1880
Tmperial German Consulate
a2 Sw Lwat . 3 ROSENTHAL. -

'WEDDING CAKES

MADE AND

ORIN AMENTEID"

—BY—

WM. HILL, ~

—AT THE—

lug beld on Moonday, October 11, at 10 8. f. .
«

INFORMATION WANTED!

4 ARG ARETHE SOTTIR 3 NEE
N ARGARETIE SOLTIIE WIENKE NEE.

All those who are cognizant of the resi~}

WE HAVE THE-LARGEST AND BEST SELECTED STOCK oF

MERCHANDISE

OF ANY HOUSE IN THE WEST,

Which we are offering for SALE at PRICES

that Defy Competition, at WHOLE-
SALE and RETAIL!

Call and Examine for Yourselves.

¥<= Orders from:the Country
Promptly Executed.

H. 8. ELDREDGE,

Supt.

——

e

—— — —

Emporiuvum!'!

CON FPFERENCE

Visitors as well as City Customers will find the

Best Assorted §

IN THE C

——DF TIHE ——

— L F——

ik

TY,

of General Merchandis

CONSISTING OF

A Large Assortment

LATEST STYLES

DRESS GOODS.

\

Flegant Lines

——)f

?6\\ and  Winner

HOSIERY & GLDNS

—OF —

ENDLESS VARIETY

STAPLE & TTXNWOY

'NOTIONS.

M

LINEN & WHITE
GOODS

—OF

ALL GRADES

g

*

i

J

—(OF —

& BEST LINE =w

CLOTHING and OVERCOATS

IN THE CITY.

'BOOTS & SHOES

(F ALL GRADES.

A FULL LINE OF THEF

CELEBRATED BURT'S SHOES g

e |
B
i

’

W W

rumy
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Haneock - o citizenship is important,, st
has, in the most positive |shall be three hundred dollars or np. | up, at least 15 days before the elec- | when we consider that the bulk & i g TR : g " -
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