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TEE DESERET NEWS.

Loudon, 30.—A stewmer thooght
to be tha Quebec has Leen sighted
ai sea in a disabled condition.

A schooner rigged steamer of 1200
tona barden was wrecked off Tuscar
light. Xt is feared tio crow were
lont.

London, 30.—Tha Times says the
moal upesrtamn element in tbe con.
ditisns affecting the value of money
in "83, is the action of the American
Congress in regard to the taritf bili
and their currency legielation,

Vienna, 30.—The retall sale of the
Neus Wilner Tagbiatt, Contitu-
tionelle and Verstadt Zetung is
prohibjted. Thejournals appeal.
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THE MANDAMUS QUESTION.

TIIE CAPEOF J N, KIMBALL V8. F.
D. RICHARDS BEFURE THE 8UP-
REME COURT, ON APPEAL,

The mandamus case in the mat-
tor of James N, Kimball vs. Frank-
lin D, Richards on appeal from the
First District Court, wan called at

10 ¢’clock this morning, in the Bup-
reme Court of tue Territory, betors
Ohlef Justive Hunter and Aesoci-
ates P. H. Emerson and Stephen
P. Twlsa. : :

Mesars. Bheeks and Rawlina were
added to the couneel for zppeliant.

Mr. Arthur Brown opened ihe
argument in behalf of tha appeilant
by reading & transcript of the record
of the case heard in the Firat Dis-
trict Court, reporis of which pro-
ceedings were published at the
time of heering,

Mr. Brown said the firat ques-
tion ould call the aiten-
vion of the Justices to wen
the jurisdiction of the Court
Issuing the msndamus demznding
the appellant to deliver up the books,
records, etc., when not sssembled in
open court.

The writ in itzelf was not an alter-
native writ of mandamusbat rather
a gummons to «ho#® cause, e 0., 83
in a eivil action, and was not a
pleading in dtself. The ali-rnntive
wrlt does not state facts sufficient to
constitute a caure of action, and
therefore it was in the nsture of s
summons. He cited as auathority
the case of Hiate o! ‘Wisconsin
vé. Jennlpgs. Trke statutes of the
Territory determined the terms,ete.,
of the weveral district courts of the
Territory. A statute of the complley
laws of the United Btates takes ali
authority to hear and decide mzan-
damus cases from courts in cham-
bera,

Mr. Brown then proceeded to
show that the pleadinge of James
N. Kimball were tor books, papere,
ete., o the office of Probate Judge,
aud admitting that the eald Kim
ball was mot the Judge, thongh
declaring that he liad been
appointed. He did not eue for the
otlice, but only for the books and
papers. It was not lawful for the
Judge of Prebate for Weber County
to deliver over toa percon who had
oot been elecled, the Looka, papers,
elc,, before he had obtained lawfa}
poseession of the office. Mandam-
us may be bronght to compel such
delivery, but sugh could never ob-
taln for the rearon that it was an
improper writ. The Court has no
lurisdictlon to try this case by man-
damus. The case of the Btate of
Minnesota va. Williama was cited,
in mindumusing Williama to va-
cate the office A% member of the
Houre of Repretentatives for that
Blate. Untll the Btate could show
that the occupant of the office, wza
disentitled to such office he was law-
fully seting In the duties thereof.
This question must first be deter—
mined betore the right to the office
of the appoiutes of the Goveruor
can be considered, The only means
of oustiog Mr, Richaras was
by a writ of quo warranto,
otherwize if he " delivered the
office, he would be considered
liable on his bonds to a eriminzl
causo of actifon, Mr, Kimball had
not the fright to obtain the offlce
by mandamus when ho had not
been lawfuliy appointed or elacied
to such offics, quo warranie was the
05(157 proper writ.

1 the subjeoct of vacaney in the
office In controversy Mr. Brown read
the statnte declaring that s probate
Judge, eto, shall be elected for g
term of two years and until his spe-
Ce4sor is duly elected and qualificd.
Var.ous anthoriiies were eited show-
fug that the hold-over clause In the
laws of the several Blates mude the
time subsequent to the term for
which the otficer was eiected a por-
tlon of the term of bis election. The
Hour smendment did not contem-

te the turning out of office any
awioloccupants, but merely in cree

of eny failare to elect togive thoGov-
ernof powerto appoint. It was to
avi id uny evil that might befail the
public In case ofticea became vacant.
Years ago it wes a legaily eatablish-
ed and recognizedd fact in law,that no
office can be safd tu be vacant whiis
any persou is nuthorized to act in
1t and doss &o act. Mr. Rich-
arda was, under the statutes,
asutboriz<u to act In such oflice after
the two yeara had elapred, and
further he dld so act. 'T'he Hoar
amepdment contemplated thas local
offlcera should not be Interfered
with, but rather to obviate any evils
in eaxe of vacaucy.

On the question of Mr. Richards’
denial to being a poly gapuat under
the meaning of any statatory law

eald th=t though Webater and other
authorities deilne the term poly-
gamiat differently, the idea in the
denial was that Mir. Richards was
not a polygamist either in beliefl or
practice, in any manner amennble
to any law of Congress, and any
other definition conld not figure in
this caze,

Bir. Butherland, ia behalfl of the
respondent, said that all the appar-
ent facts stated in the complaint are
ndmitied in the answer. It was nd-
mitted that the appeliant is the pre-
aent gccupant of the office, If Mr.
Ricbards had ever been & polygem-
ist he was ousted frsm oftice when
the Edmunds bijl passed, 1t
wua admitted that the bonds of
Mr. Kimbsall were never flled
with theTressurer of Weker County.
Like the treasurers of most of the
other countles, ubout that time tbhe
Proaearer of Webzr County could
not bs foiind In his office. Bat Mr.
Kimball lett the bonds, ele., at the
office of tue treasgrer, and Lhey ap-
parent}y hat not been recognizsd.
In regard to the meaning of the
texm polygami-t, the 8th rection of
the Edmundg biil defines the word
83 4 person cohabiting with more
than one woInan, or 4 Woman co-
habiting with a man who cobablts
with mote than one woman., But
philologically, a manor wemun who
rbuileves ¢r ndvocates a E]u:ality of
wives at the same time i3 a polyga-
mist. 1f a man marrisd two wives
vefore the pas:age of the law of
Jaly, 1662, he was and 1s a pulyga-
mist; it 13 not necassary ituat he
should have married more than one
wife mince that date. Al the pas-
eage of the Edmunds bill the otilce
ot rrobate Judge of Weber Uoun?
jmmediately vecame vacant, If
such deflpitions be accepted, then
there certainly is 8 vacaunoy, whioh
cannot be disputed. Theldovernor
was authorized to nppeint, and he
did appoint,and in dong eo demand-
ed Bbir. Rieberds to step downd and
out. *The Hoar amendment was
to i the offitts created
by a fallure to hold an electlon on
tho first Monday in Aogast, If the
{iovernor has fuund any offices hav-
ivg become vacaut by such (aliure
to elect theo; he has a right to Al
them. Ifthe hoid-over clause be
legai then the fully of the Hoar
amendment must Le imputed to the
Congrees of the Uulted Statea, hav-
ing passed a law which in jtself was
inoperativse.

The £dmunds bill was simed at
polygamy, for Mta destruction; the
bpatlot was taken {rom practirera of
the sameo, and it wus the intention
of the government to give to the
‘Perritory a eet of officers who were
not polygamists. It does’nt matter
whether ihe office of probate jadges
were ‘*hold-over’ offices or not, tha
Edmunda bili turned all polygam.
wtw out of them. The uppolntees
are regular officors who have a right
to hold the several ofiices to which
they are appointed and until their
succesgors are duly elected and quali-
fied. If Mr, Kimball had been
elected Instead of appointed and
had gone through the pame cere-
mony to flls bonds, ete., and then
Mr. Richards would not vacate,
would not that be & oclear case
for mandamm? Under the
‘Hoar amepdment the Goveruor’s
appointees are as much entitled to
sach offlces us though they had been
elected. Mandamus in msny Blaks
is held ts be & more specitio becauee
u more immediate remepy in these
cares where the term of office 13
sbort, for before o cace of quo war-
ranto could be heard the term would
expire, If Congresasays that the
Governor has » right to appoint in
lien of the Augustelection then the
{itles of* thhe varlous zppointees to
the offlces are perfect. 'T'he matter
i just thezame as thobgh Congress
had couched the same Mea in less
ambliguous iangusge.

Bir. Brown—Isn’c thoe lapgbage of
Congress in the Hoar amendment
plain?

Mr, Butherland—0, yes,

of the United Staies, Mr. Brown

Mr. Brown — That’s what I
thought.

The Court will take judiclal notice
that in the complaint certain recorda
are nked which the law provides
shall Le kept.

Adjourned till 1.45 p.m.

FRriDAY, 27, 1853, 1:45 p.m.

Jadgo R. K. Wlliams, In behall
of the sppeliant,Mr. F, D. Richards,
opened his argnment. In regard to
the subject of polygamy he aaid
that Greenleaf defined it as a pla-

ailty of wives atthe pame tlme,
though imone senge n man whe
supported or advocated it was a po-
lygamist. Polygsmy or blgamy
never was & common law offense
before the Aet of 1562; therefore it ia
essential that the racts shonld be
set forth to show that the offense
has been committed, proving that
at lenst two marriages had been
contrapted by Mr. Richards, He flrat
musthave one wife and it must be
proven alio that elnce 15864 he haa
contracted msnother while he etili
had 2 Jegal wife, for the law of 15862
is evidently prospective and. not ret-
rospective in ita operations, The
constitational guarantee protects
the gitizens of this repubile from
expost facto Jaws. The Edmundas
law Itsel! was in intent prospective
but is argued insuch a2 way as to
mako 1t appesr retrospective. ‘The
Bopremio  Court of New York
has decided that no law ean
bo made retrospective unless
eo stated in  most explieit,
unambigunous language. Congresa
deulared the election ofices of Utah
vacant, tut tbey tlled them, and
with thia provision befere them,
would they declare other offices va-
eant snd not 611 them? Iheap-
pointing power was to be exercized
only in caseof the faiture to elect.
Thersfore us thiers were no oflices
vacant the zppointmenta of the
Governor were null and void. Re-
ferred to the statute concerning the
etection of county and terr-
torial officers containing the hold-
over clause, The term of elec.
tion I8 not for two years
in reality; it is continwous until sug
cessors are duly elected and qualid-
od. Under the smendment (rom
which the Governor derives his
power ot appointment, the officera
vonld hold only eight months for
there is no hol.-over ciauee in such
law. This measure did not vacate
any offices aod Int=nded to fllonly
such as would becoms vucant in
conseguence of a failure on the part
of the people to elect. The fact of
the matter was Congre:a didn’t
know what the tercitorial statutes
were on the'subject, Ef the uppoin-
teus take the cttices and that only
for elght months then there will be
peveral moouth’s anarfochy between
the expiration of their term and the
time of election in Awozust, 1884.
Che object evidenily of Congresa
was to avert and not to produce ap-
archy. [f the otfices we:e vacated
unde: the Edmunds bill on March
22, 1882, then the oifices were vacant
oa the Hret Monday In Angust,and if
they did not become vacant throagh
tue jailure in bolding an eiection,
tben the power of the Governor
under the Hoar amendment cannot
be ezercised, for there would be no
necazsity fur the use thereof, If the
appointments are Jegal, lhen from
May 1873 io Angust, 1881, anarchy
will relgn, and who could suppote
for one moment that the Congress
of the United 8States would, with
these facts staring them In the face,
enact a measure dlrectly prodocing
inevitable avarchy.

Mandamus Js Dot &he proper
method of redrees in a caee of this
pature. Quo warranifo ls the means
by which the right and title of any
office must be tried. “The abrogat-
Ing of the office of Attorney General
for this Territcry left the prosecu-
tion for the wesurpation of offica up-
on the United #Hiates prozecuting
attorney for the Tarritory. The
foundation of Mr., Kimball’s right
to the office is bated upom hisap-
pointment by the Governor which
is void. Any persom exerclsing the
dutlesof the ottice of Judge of Pro-
bate witheat filing of hla binds,ete.,
is guiity of s misdemeanor. If
the Treasurer had iniled to secept or
refuced the bonds of Mr, Kimbal)
then mandamu? would have been
the proper method of redresa.

Mr. Richards has not, since the
passage of Lhe Jaw of 1862, married
any woman, therefore, he has of-
fended against veither of the con-
gressional enaciments, !

Mr. James N.Kimball, n hisown
behalf, referred te ection 1517,
Compiled Lawe, undsr which power
was conferred upon the Judge in
chambers lo hear and declde tpon a
care in mandsmus, The zight of

the applicant for the writ of man.

gamus should flrst be shown to the
court g0 a8 to give It jurlsdiction lu
the mstter of jesulng the writ. This
rigkt was shown in the & mplaint,
eetbing forth thatattempts had bein
mude to file the proper bonde and
sureties, after having received the
appoinf{ment. Mandamus in this
cazu 18 the proper remedy. The dis-

ute is not on the right to the oftice,

ut on the meaning of Lhe statate vt
the United States.

In this Territory mandamus fa
the proper means of redrasa for the
term isevidently to) short for a4 case
in quo warranio, and Lthe rlght to
the office and records has beeu
ehown, Io common law mandamas
is proper in obtaining the poseession
of an office, when there was no
other immediate and legal remedy.
If Judze Rlebards’ term of otfice
had explred, then it waen part of
his official duty to deiiver over to
me the books, records, ete. 1 had
received my appoiniment under the
Housr amendment, and I ehould not
be required to proceed to ob.ain
them by quo warranto. Prosecution
for the usurpation of vffice doea not
devolve npon the United States Dis.
trict Attorney. The office of
Attorney Geweral having been
abollaned, whose duty it was to in-
stitutesuch a¢ jons. The cace s pro-
perly brought in mandamus.

fo regard to the zi.egation of poly-
gemy wade agalnst BMr. Richards,
he said thatcne nse of the word
polygamy In the Edmunds bili was
intendew to apply to the existing
etateof s marital relativn In this
Territory: ‘The word was well un.
diratood. Anj snyone being in
such re.ation was disquallfied from
acting in any officeof publie tropat.
Consequently sl officea held by
such persons, were declared vacant.
But Judge Williams had argued that
before a man could Le ueclared a
polygarnict he muat first be indicted
#nd tried before o compelent court
and jury. Howevoer, the facts were
kEnown to exist. The law says a
polygamist eball neither be eligible
to nor shall he boid office. The oftice
wasd vacani because there wase no
election and therefore I had a legal
right to such office baving receiveus
my appolotment and complied wlth

the law of gualtfication so far as |

practicable.

Mr. Kimball here quoted 5 num-
ber of suthorities in rupport ot the
theory of mandamus being the prc-
per remedy In 1his case.

Mr. J. L. Rawiing, in behal! of
the appeliant, F. D. Richsarde, eaid
that the power of the several couris
in the Territory was left to the Ter-
ritorial Legislature, which euthori-
ty should prescrite the juwiisdiction
of the seversl coorts. The judges
must conform to the exercise of the
power prescribed by the Legi:lature.
I'he £striut couris held by the
Judges in the mapner prescribed by
1w are the exciusive depositories
of jurisdiction in all original civil
cases, In all cases where man-
dumus is held to be the proper rem-
edy fo secare Lhe custody of bouks,
papers, ete 4 the relator’s right touost
pe shown prima facie and legaliy,
complets 1a everythivg but posces-
slon. The atatute declares that the
relator ehall Ale a bond. He saya
bhe made a number of four-
neys to the house of the Treas-
urer but there WS no
evidence thiat the treacurer ever
raw the papers Kimball left with
his (the treasuter’s}) wife. ln the
answer to the complaint Mr. Rich-
ards denles that at mpy time tbe
bond had been received rond filed
with the treasurer. If the bond bad
not been filed and Mr. Kimbali en-
tered upon the dutiea ¢! the otfice,
wr. Richards, in delivering up the
office wonld have been aiding Kim-
bail on his road to the penitentiary,
through being gullty of a misde-
meanor under the btalutes. The
filing of the bond j», under onr sta-
totes, a conditlon precedent to the
right of possession of the office,

The firet position to maintaln the
remedy of mandamus {8 to ehow
the Governor was pubsatituted for th.
people, and alzo for that competent
authority to determine who was
elected or appoioted, 'The vacancy,
15 ig argued, occurred by virtue of
the appointraent.

It was said that Congrezs struck 2
blow at polygamy and that the Gov-
ernor was given the right to appoint
a sat of offlcers that were not poly-
gamists, and therefore all cflices
must bave been vacated. 1f the
cfficea became vacant on the firat
Monday in Augnst, tken how could
they have been vacani by the act
of appointmenl? Eilher one or the
other position i falze. Bat the
Statutes of Utsh were bsfore Con-
gress when the Hoar amendment
wag passed. The (overnor’s power

a9 possible, and was granted only to
be osed in case of eme:gency, in
os2e any lrregnlarity might ensne
in consequencs of a failure to clect,
Before the Guvernor’s commission
has the least validity the right to
the offite must bs shown clearly and
completely in everyihing but pos-
#esslon.

In regard to polygamy, Mr. Raw-
lins eald that a charge of any crim-
lpal nature canool beargued against
an spplleant for or possessor of an
office. Buch a person must be tried
and convicted before rurh- an alle
gation ean be used against hinm
Certaln things are defined =as biga-
my, and there is a manner defined
for the prosecution of such crimea.
The practice of cohsbitlog with
more than one worgan ls polygamy.
It was the intention of the statate
of 16862 to reach the performance of
the marriage ceremony. If Mr,
Richards was chaiged with polygze-
my, before that could te used
agaipst him, he muat first have a
trizl, The law of 1882 deflnes poly-
gamy {o mean not only the cohnabit.
mng in the marital relation, but It
waze gzeneral in meaning whets 2
man  ¢ohabited  with more
thsn one woman. The relator
is endeavoring to obtain the papers,
books, ete., thinking at the same
time that the office would natorally
be Incidental to such possession. But
the possessicn of the office was the
thing in controversy, and that of
the books, ete., Inoidoutal,

The case was then submlited.
Adjourned.
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That safe, good old Ger
man Family Medicine for
all complaints of the Stom-
ach, Liver, Kidmeys and
Bowels ; Carminative, Aller
ative and gently Catharlic.

REDINGTON & CO.,

San Erancisco, U, 8. A,
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HENRY'S
CARBOLIC SALYE

The most Powerful Menling

Ointment ever Discovered.
l!!:!l:‘!"!% Carbolie Salve cures

Roras
HILNIRY'S Carbolie
Borns.
NIy IY'S Carbolle
Brujses,
Carbolio
Carbolle
Carbolie

Balve nllays

Snlve enrves

HMENRY'S heais

Plmples.
STEALLY'S

Pllexs,
BLENRY'S

Cuts.

Ask for JNienry’w, nnd Tuke No Other

- BEWAHKE OF COUNTERFEITS. g9
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salvoe

Salse curea

Snlve heals

NOTICE T0 CREDITORS.
ESTATE OF ROBERT WATBEON,
DECEASED.

OTTCE I8 ARRFRY GIVEN BY THR
undérslened, Adminferrators of 1ho Fas
tale of Robert Walcon, deceased, to 1ho creds
{iors of, und all pereons 'baviog clalme
apajnet tho rald decsared, 10 exbibit them
with the orcessary vouchern., withio sen
months aflec the ficst publication of this nn-
tioe, to the adid Acminiairators at theid sl-
dence tn the 61 Werd of Salt Lake City, Ter-
eitory of Utah io the County 0f Salt luke.

Dated Jacuary Zod, 1684, -
JAMES C. WATS0N, s
HUGH WATSON,

was Jimlled to a8 narow s gphere

Administrators of Estate of
feoxised,




