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london SO30 A steamer thought
to be thetha quebec has been sighted
at beasea inift a disabled condition

A schooner rigged steamer of 1200
tons burden was wrecked off tascar
likhtlight it Isia feared thothe crowcrew were
lost

london SO thetha times says the
most uncertain elementclement in the con-
ditions afflecaffectingting thetho of money
in nsf Isia the action of the americancongress in regard to thothe tariff bill
and their currency legislation

viennan SO30 tho retail salosale of the
geue witheewether zagTag blattblott
tioneugtUG and turtorburstadtstadt is
prohibited The journals appeal

teletem MANDAMUS QUESTION

OF JT KN KIMBAllaIIi VS F

R RICHARDS BEFORE tiieTHE SUPbup
tj REME COURT ON appeal

thetige mandamus case in the mat-
tor off Jjamesames N kimballmilmii vs frank-
lin D richardsrichardbriebiehards on appeal from the
first district court waswaa called at
10 this morning in tho sup-
reme court of ano territory batore
chief J ustine hunter and aesch
atosates P H emerson and stephen
P twiss

sheeks and rawlins were
added to the counsel for appellantrp

mr arthur brown opened ihouhe
argument in behalf of tha appellant
by reading a transcript of the record
of the case heard in the first dis
triet court reports of which pro-
ceedingsce werewore published at thothe
time of hearing

mr brown baldbaid the first ques
nonuon b would callcail the nutenaltenawtdiontionion ol01o- thoo- the justjusticescea to was
thothe jurisdiction of the court
issuing thetha mandamus demanding
the appellant to deliver up the books
recordsrecord etc when not assembledambledassasE in
open court

the writ in itself maswas not an alter-
native writ of mandamus but rather
a summons to show cause oc0 c as
in a civil action and waswaa not a
pleading in itself thealethetho al t amative
writ does not state facts sufficientelentclent to
constitute a causecame of action and
therefore it waswaa in the nature of a
sumbumsummonsmono hohe cited as authority
the easacaye of state of wisconsin
vs jenningsJenninga teethe statutes of the
territory determined the term sete
of the several district courts of the
territory A statute of the compiled
laws of the united states takes all
authority to hear and decide man-
damus cases from courts in cham-
bers

mr brown then proceeded to
show thatthat the pleadings of james
N kemball were for books papers
etc otof the office of probate judge
and admitting that the baldbaid rimkim
ball was not thetho judge though
declaring that he had been
appointed he did not suebue fortor the
olliceoffice butonlytoniy norfor the books and
papers it was not lawful for the
judge of probate for weber county
to deliver over to a pensonperson who had
not been elected the books papers
etc before he had obtained lawful
possession of thothe office mandam-
us maybemay be brought to compel such
delivery but suenbuen couldcoald never ob-
tain forfon the reasonreabon that it was an
improper writ thothe court has no
jurisdiction to try this casecue by man-
damus the case of the state of
minnesota vs williams was cited
in mazdamusIng williams to va-
cate thetho office asa member of thothe
house of representatives for thatstate until the state could showshaw
that tthelle occupant of the office wwaa
disentitleddisentitled to such office he was lawjaw
fullYraily acting in the duties thereof
this question must first boba deter-
mined before the right to thothe office
of the appointee of thothe governor
cancari be conconsideredsfaslaslaveredered the only means
of ousting mrhir charusrichardisBiRicharelschartis was
by a writ of quo warrantocarrantowar
otheratherotherwisewise if he delivered the
office he would be considered
liable bonds to a criminal
causocause of action mr kimball had
not the aright to obtain the office
by mandamus when hohe had not
been lawfully appointed or elected
to such office quo carrantowarrantowar was the
only proper writ

on thetha subject of vacancy in the
office in controversy mr brown readthetha statute declaring that a probate
judge etc shall be elected for atermterna of two years and until his succesorcessor Isia duly elected and qualifiednnedfled
various authorities were cited show-
ing that the holdoverhold over clameciame in thothe
laws of the severalbeveral states made the
time subsequent to the term forwhich the offload was elected a por-
tion of the thimternati rna of his election thehoarjj utu amendment didulu not contem-
platelawfullate the turning out of loftice anylawful occupants but merely inincasecasecaso

ofany failure to elect to give the gov-
ernor power to appoint it was to
avld any evil that might befall the
public in case offices became vacant
years ago it was a legally establish-
ed and recognized fact in lawlawthanthat no
officio can bobe saideaid tuto be vacant while
any person Isia authorized to act in
liit and dossdoes soEO act mr rich-
arda

rich-
ards waswag under the statutes
authorized to act in such office after
the two yeara had elapsed and
further he did so act the hoar
amendment contemplated that local
officers should not beba interfered
with but rather to obalobviateetoitokte any evils
in caseeme of vacvacancyaucy

oa the question of mr richards
denial to being a polpoi gadist under
the meaning of any staatastatutory law
of the united states mr brown
baldbaid that though webster and other
authorities define the term polpoipoly-
gamist

y
differently the idea in the

denial was that mr richards was
not a polygamist elthereitner in belief or
practice in any manner amenable
tolo any law otof congress and any
other definition could not figure in
this cabocabe

mr sutherland in behalf of the
respondent saidbald that all the appar-
ent facts stated in the complaint are
admitted in the answer it was ad-
mitted that thetha appellant is the pre-
sent ccoccupantcurant of the office if mrhir
billebnic ardsbards hadelerhad ever been a
lat he was ousted framtram office when
tilethe edmunds bill passed it
waswab admitted that tilethe bonds of
mr kimball worawera never filed
with theTreasurer of weber county
libelike the treasurerstreasur erbers of mottmoat of the
other counties about that time the
treasurer of webar county could
not beba found in his office butbat mr
kimball left the bonds etc at tuotho
office of ane treasurer and they ap-
parentlypatentlyly had not been
in regard to tiletiie meaning of the
termteim poly gamitt the esth fention of
thetho edmunds bill defines the word
asaaaaaa a person cohabiting with more
than one wiman or a woman co-
habitingha biting with a man who coucola ablaabiata
with more than one woman but
philologically a man or woman who
bbeilebelioe giovvosvesei ccrr advocatesadvocattbt B a plurality of
wives at the same timotime ta a polyga-
mist if a man married two wives
before the of the law of
july 1832 hebe was and laIs a bulyga
alstmist it is not neenecessary inasthat hohe
should have married more than one
wife sincabince that date at the pas-
ss otoft the edmunds bill thothe
otof probateiroino bate judge of weber county
immediately became vacant if
buchbach definitions be accepted then
there certainly is a vacancy which
cannot bobe disputed thetho governor
was authorized to appoint and ho
did appoint andund in doing soGO demand-
ed mr richards to step downdowd and
out the hoar amendment was
to fill the offices created
by a failure to hold an election on
thothe first monday in august if the
governorvernorvennor nasbas found any offices hav-
ing mccomaleeome vacant by such failure
to elect thencethen he has a right to fill
themtherm itif the holdoverhold over clameciame bobe
legal then the folly of the hoar
ameinamelnamendmentdment must be imputed to the
congress of the united hhav-
ing

av
passed a law which in itself was

inoperative
the edmunds bill was aimed at

polygamy for its destruction thetho
ballot was taken from bract bersbero of
the bamesame andnind it was itleiriene intention
of0 thetho government to give to the
territory a set of officers who were
not polygamists it matter
whether uhethe office of probate judges
were holdholdoverover offices or not thouha
edmunds bill turned all polpoi gam
ests out of them the appointeesappointees
are regular offlersofficersflors who have a right
to hold the several offices to which
they are appointed and until their

are duly elected and quali-
fied itif mr kemballkimball had been
elected instead of appointed and
had gone through the same cere-
mony to alla bonds etc and then
mr richardsrichardbricBIchards would not vacate
would not that be a clear case
for mandamusmand amut under the
hoar amendment the governors
appointees are as much entitled to
such offices as though they had been
elected mandamus in many statesstatte
is held tsta be a more specific because
a more immediate remedy in these
cases where the term of office laIs
short for before a casecasc of quo war

could be heard the term would
expire if Congcongressresareba saysbays that the
governo r has a right to appoint in
lieu of the august election then the
titles of the various appointees to
the offices aroare perfect the matter
lsifjujustst the bamesame as though congress
had couched the same idea in less
ambiguous language

mr brown lanc the language of
congressCon grebagrebs ina the hoar amendment
plain

mrbir Sutherland010 yesyeb

mr brown thatthataa what I1
thought

the curt will takatake judicial notice
that in the complaint certain records
are akeda ked which the law provides
shall be kept

adjourned till pm

fridayFRYDAY 27 pm
judge BR K in behalf

of the F D drichard4

opened his argument in regard to
the subject of polygamy he said
that greenleaf defined it as a
allty of wives at the same timetimes
though in one sense a man who
supported or advocated it was a po-
lygamistlyga mist polygamy or bigamy
never was a common law offense
before the act of 18621662 therefore it Isia
essential that the facts should beba
setget forth to show that the offense
has been committed proving that
at least two marriages had been
contracted by mr richards he first
must have one wife and it mustmush hebe
proven also that since 1862 he has
contracted another while he still
had a legal wife for the law of 1862
Isia evidently prospective and not ret

1 respective in its operations the
constitutional guarantee protects
the oltcitcitizensizeris of this republic from

1 export facto laws the Eedmunds
law itself was in intent prospective
but Isia argued in buchsuch a way as to
makomaka it appear retrospective the
supreme court of new york
has decided that no law can
bobe mmadomadaado retrospective unless
eo stated in most explicit

language congress
declared the election offices of utah
vacant but they tilled them and
with this provision before them
would they declare other offices va-
cantcalitrit and not fill them theiho ap-
pointing power was to be exercised
only in cabe of the failure to elect
therefore as there were no offices
vacant thothe appointments of the
governor were null and voldvoid ref-
erred to the statute concerning the
election of county and terri-
torial officers containing the hold-
over clause the term of elec-
tion laIs not for two years
in reality it is continuous until sucbuc
censors are duly elected and quaqunhaalinlill
ed under the amendment frofromm
which the governor derives his

otof appointment the officers
could hold only eight months for
there lsia no holkholl overaver clause inhi such
law this measure did not vacate
any offices and intended to fill only
such as would become vacant in

of a failure on the pirtpart
of the people to elect the fact of
the mattermalter was Concongressgreesgreis
know what the territorial statutes
were on thothe subject if the appoin-
tees take the offices and that only
for eight months then therethare wiliwiil be
several mouthsmouthed anarchy between
the expiration of their term and the
time of election in august 1884
the object evidently of Conconglesgreigres a
was to avert and not to produce an
archy if the offices weewelo vacated
under tiietile edmunds bill onan march

18821832 then the offices were vacant
on the first monday in gustandaugustansAu if
they did not become vacant through
the failure in holding an electionlis
then the power of the Govgovernoremr
under the hoar amendment cannot
be exercised torfor therethero would beba no

tonfon the use thereof if the
appointments araare legal then from
may 1873 to august 1881 anarchy
will reign and who could suppose
for one moment that the congressEs

of the united states would with
these facts staring them in the facface
enact a measure directly producingreg
inevitable anarchy

mandamus Is not thothe proper
method of redress inalnain a case of this
nature quo carrantowarrantowatwarpantoranio is the means
by which the right and title of any
office must hebe tried the abrogat-
ing of the office of attorney general
for tillsthis territory lefttleft thetho prosecu
tion for the usurpation of office up-
onanthethe united states prosecuting
attorney for the territory the
foundation of mr Kimrimkimballsballs right
to the office is barbapbacadgedred upon his ap-
pointment by thetho governor which
gisvoldia voidvold any person exercising the
duties of the olliceoffice of judge of pro-
bate without filing ofofhahiihi i bandettband etc
is guilty of a misdemeanor itif
the treasurer had failed to accept or
refused the bonds of mr kimballkimbail
then mandamus would have been
the proper method of redress

mr richardsrichardbricBic hards has not since the
passage of theuie law of 1862 married
any woman therefore he has of-
fended agalagaiagainsthistfist neither of the con-
gressionalgre8sionslon aI1 enactments

mr jamesjamea in highis own
behalf referred to auctionsection 1817
compiled lawslaw under which power
was conferred upon the judge in
chambers to hear and decide upon a
casecaseinin mandamus the rightnight of
the applicant for thethewthawwrit of man

damus should first beba shown to the
court bonsboasso aa to give ititt jurisdiction luin
the matter of issuingleaning the writ this
right was shown in the
setting frith that attempts had ben
madomade to fileflie the proper bonds and
sureties after having received the
appointment mandamus in this
case is the proper remedy the dis-
pute is not on thehe right to the office
but on the meaning of the statute ofaf
the united states

in this territory mandamus laIs
the meangmeans of redress for the
term isia evidently totoa short for a cavocaso
in quo eaymarcarrantowarrantotanto and the right to
the office and records has been
shown in common law mandamus
is proper in obtaining the possession
of an office when there was no
other immediate and legal remedy
if judge richardsrichardaBIcrie hardsharda term of office
had expired then it was a part of
hishia ommoffofficialleial duty to dallverdeliver over to
me the books records etc I1 had
received my appointment under uhellie
hoar amendment and I1 should not
bobe required to proceed to obain
them by quo carrantowarrantowartanto proprosecution2 cution
for the usurpation otof office does not
devolve upon the united states dis-
trict attorney thothe office of
attorney general having been
abolished whose duty it was to in-
stitute such ac ions the case is pro-
perly brought in mandamandsmandamusmug

in regard to the aiehieuleallegationgatlongation of poly-
gamy made against mr richards
he said that the use of the word
polygamy in the edmunds bill was
intintendedintendendeaeu to apply to the existing
state ofaof a maritalinaritalitai relation in this
territory the word was well un

anian1 anyone being in
bucheuch reacreationre tionatlon was disqualified from
acting in any office of public trust
consequently0 equ en all offices held by
atsuchsueh persons were declared vacant
but judjudgego williams had argued that
beibeforeore a man could be declared a
polygamistlbsies he must firsfirstt be indicted
and tried before a competent court
and jury however the facts were
known to exist the law says a
polygamist abaaha neitherr beba eligible
to nor shall hohe hold office the office
was vacant because there waswaa no
election and therefore I1 hadbad a legal
right to such office having received
my appointment and complied with
he law of qualification soBO far as

practicabletlebieble
mr kimball herohere quoted a num-

ber of authorities in huppert of the
theory of mandamus being the pro-
per remedy in this case

mr J ij Rawrawlinstins in behalf of
the appellant F D richards saidbald
that the power of the several courtscouris
in the territory was left to the terr-
itorialritorial legislature which authorauthori-
ty should prescribe thathe juiiajuila diction
of thetho severalbeveral courts thothe judges
must conform to the exercise of the
power prescribed by the legislaturelegisLegialature
fhe district courts heirheidheldheid by the
judges in the mannermallner prescribed by
luwlow are thetha exclusive depositoriesrepositoriesdepositories
of jurisdiction in all orloriginalginal civil
cases in all cases where man-
damus is held to bobe the proper rem-
edy to secure the custody of books
papers etc jhb relatorsrela tors right must
be shown prima facie and legally
complete inm everything but i

slonsion the statute declares that the
relator shallbhail file a bond he saysbays
he made a number of jour-
neys to the houbehouse of ththetho treas-
urer butbat there waswaa no
evidence that the treasurer ever
baw the papers kimball left with
hishia the treasurer s wife in the
answer to the complaint mr rich-
ardj denies that at any time the
bondbindb and had been received and filflednneded
with the treasurer if thetho bond had
not been filed and mr kimballkimbau en-
tered upon the duties ofcf the office
mrnir richards in delivering up the
office would have been aiding km
ball on his road to the penitentiary
through being guilty of a misde-
meanor under thothe statutes the
filing of the bond inie under our sta-
tute a condition precedentprecedeut to the
right of possessionsionslon of thetho office

the first position to maintain the
remedy of mandamus is to show
the governor was subssubstituted for the
people and nisoalao for that competent
authority to determine who wasaas
elected or appointed the vacancy
itii is argued occurred by virtue of
thothe appointment

it waswat said that Concongressgroza struck a
blow at polygamy and that the gov
arnor rwagwasas given the right to appoint
a set of officers that were not poly

ats and therefore alallnilI1
must have been vacated if thetha
offices became vacant on the first
monday in august then how could
they have been vacant by the act
of appointment either one or the
other position lais false but the
statutes of utah were before con
giesagiess when the licarhear amendment
was passed the governors power
was limited to aeaa batrow a sphere

as possible ondand was granted only to
be used in casecaso otof emergency in
acme any irregularity might ensue
in conseconReconsequencequence of a failure to elect
before thetile governorGjvernoraa commission
has the least validity the right to
the mustmast ba shown clearly and
completely in everything but pos-
session

in regard to polygamy mr rawbaw
lins saldsaid that a charge of any crim-
inalI1 a al nature cannot be argued against
an applicant for or possessor of anaru
office such a abersonperson muttmust bo tried
and conconvicted before burh an allen
gatlongation can bobe usedneed against him
certain thineathines are defined as baga
my and there is a manner dennedbenned
for thethu prosecution of such crimes
the practice of cohabiting with
more than one woman ialisi polygamy
it was the intention of the statute
of 1862 to reach the performance of
the marriage ceremony if mr
Itrichardsichards was changed with polyga-
my before that could be used
against him heha must first have a
trial the law of 1832 dedddeaddealnono poly-
gamy to mean not only the cohabit-
ing in the marital relation but it
aaslasas general in meaningg where a
man cohabited with more
than one woman thothe relator
is endeavorendeavoringID g tto

oki0
obtainb tain tthehe papaperspe rs

booksboods etc tthinninghjn n g att ttheh e esamebameam a
time that tthebe office would naturally
beba incidental to such possessionbuuBuC
the possession of the office was therthe
thing in controversy and that of
the books etc incidental

the cage waswaa then submitted
adjourned
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NOTICE TO CREDITORS

ESTATE OF ROBERT WATSON
DECEASED

NOTICE IS13 heredyHEREBY GIVEN BY THE
undersignerundersignedunder signed administrators of thothe ea

tatetaie ofcf robert raleon deceasedeceasedcedsed to the cred-
itors of and allali persons bavinglaving claims
against tho fattisald deceadeciadecaendeodec aedseiaej to exhibit thomthem
with me necessary vouchersvouch eracra within centen
months arterafter tthebe first of thatha no-
tice to the00 saidbaid arminy gators at theirthel reslresit
denoo in the arhorb otof salt lake mr hrwor
eltory otof utah toin tho county orof salt lake

datesdated january sad hal
JAMES CQ WATSON
HUGH WATSON

administrators olcl ofaot
decddecd


