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EDITORIALS.|

MARRIAGE AND THE CONSTI-
- TUTION.

IN the charge of Chief Justice
Wiiite; in the Third District Court

in this city, to the jury in the case
of the U. 8. ws. George Reynnldﬂ,l

recently delivered, his honor ex-
pounds the law and the Constitu-
tion in reference to & plurality of
wives, In our opinion the learned
gentleman does not grasp the ques-
tion with the broad comprehensive-
neas, nor present it to the jury with
the unclouded perspicuily, which |
the importance of the subject de-
mands. To some ypeople of limited

views the question appears definite,
and they narrowly and hastily de-
cide that all pluaral marriages are
crimes, and sheould be punished by
law, To others the question is in-
volved in a large amount of obscur-
ity and doubt, and they are unable
to see plainly what steps should be
taken in the matter, what steps|
Cengress should take, or whether or
not that body has any right to take
any steps whatever in regard to it.
There is again a third class, whe
comprehend the whole gquestion

more thoroughly, eee it in its vari-
ous aspects with an approximation
towards perfect clearness, and con~
sequently are fully assured that
Con has no constiutional
right to interfere in the matter of
‘‘Mormon” plural marriages, has
nothing whatever to do with the
illb]eﬂt- : 1 ' .

-To’our view, and judging by his
charge in the ease mentioned, the
Chief Justice belongs to the first|
named class, In our opinion his
charge does very scant justice to
the subject. It is too superficial in |

d to the question of the con-
stitutionality of the law against plu-
rality of wives, and to the right of
Congress te make a Jaw forbidding
plural marriages in Utah, and pro-
viding punishment for men, who
marry more than one wife, For
our part' we are per satisfied |
that the law of 1862, under which
this prosecution of Mr. Reynolds
was based, is plainly and flatly un-
constitutional, that it ought to be|
so adjudged in every case of the
kind. ' This we will proceed te. de-
monstrate beyond rational contro-
versy, first stating, by the way, that
the law of 1862 was for the preven-
tion and punishment of polygamy,
but the Revised Statutes speak of
vhe offence simply as bigamy.

The fundawental prineciple of the
Federal Union is civil and religious
liberty—as to eivil liberty, the right
of the people to self-government,
to a government of and by and for
the people; and. as to religious lib-
erty, the right of every man to
worship God according to the die-
tates of his own conscience. This
has always been proudly held forth
ar the distinguishing characteristic
of the govermment of the United
States, as its great superiority over
the monarchies, empires and des-

sms-of the old world, and every
other form of government than this
upon the globe.

The Declaration of Independence
states, as self-evident truths, that
all men are created equal; that
theﬂ are endowed by their Creator
with certain wunalienable "'rights;
that among these are life, liberty,
and the pursuit of happiness; that
governments are instituted to se-
cure these rights, and derive their
just powers from the consent ef the

overned; that the g_euplb have a
right to institute or change govern
ments, so that they may be founded
on such principles and >rganized
in such form as to them shall seem
most’ likely to effect their safety
and happiness, 'Wnd_ar these funda-
mental doctrines, or ‘‘self-evident
truths,” the Uni Colonies pro-
claimed themselves to all the world

|

‘“free and independent states,” |clared in each and every instance.

and the Erg:ubli_c of the United
States of America was formed.
These ‘“Jfree and iodependent
States,” in their “Articles of Con-
federation and Perpetual Union,”
éntered into a firm league of friend-
ship with each other for, among
other things, ‘‘the security of
their liberties,” "binding them-
selves to assist each other against
all force offered to or attacks made
upon them, or any of them, on aec-
count of religion,ete., thus showing
that a ‘“‘profound love of liberty”
inspired them to aet, that the ﬂeml-l

| ing the

of the American system of popular
government.

‘| this

rity of their liberties was among
the first cares of our revolutionary
sires, and that religious liberty was
not the least of the liberties in-
volved in this great watcheare.

In the ‘fArticles of Compact”
between the original States and the
people of the Northwestern Terri-
tory, as incorporated in the ‘*Ordin-
ance” for the government of (hat
territory, there was an express pro-
vision that the Eeupla should not
be melested in their religious senti-
ments or mode of wurahlP, and
these ‘“ Articles of Compact™” were
ordained and declared ‘‘for extend-
pringiples of civil and religi-
ous literty, which form the basis
whereon these republics,their lawa,
and constitutions are erected; to
fix and establish those principles
as the basis of all laws, eonstitu-
tionsand governments, which for-
ever hereafter shall be formed in
said territery,” ete.,and thiese Arti-
cles of Compact were declared to
“forever remain unalterable, unless
by common consent.” This was
the beginning of the territorial sys-
tem of the United States, showing
that the inhabitants of the Terri-
tories, as a matter of course, had
the same inalienable rights,guaran-
teed to them as well as to the in-
habitants of the States, of religious
liberty, and the pursuit of life, lib-
erty and happiness.

In pursuance of this grand

rinciple the Constitution of the

nited States expressly provides
that “Congress shall make no law
respecting an establishment of reli-
gion,or prohibiting the free exer-
cise thereof.” It is true that this
provision is binding upon Congress,
but not upon the varieus States.
The provisien is that “Coungress
shall make no law,” ete., but the
States are not therein forbiden to
make a law of this kind. As the
Cincinnati Commercial expresses
it, ““there is mow mnothing in the
Copstitution of the United States
to prevent any single cemmon:
wealth, should it happen to be set-
tled or colonized by a preponderant
mujority of any religious sect, whe-
ther Mormons, Catholics or Ana-
baptists, from so shaping the Con-
stitution and laws of that State as
to disfranchise; or otherwise dis-
criminate against all citizens not
affiliating with the prevalent re-
ligious belief.,” In times past
some of the States have enacted
and enforced laws bearing upon re-
ligious faith and practice, but such |
laws have not been in consonance
with the fundamental pringiples of
the Constitution, and are regard-|
ed now as things of a past age and
as theresults or Jlingering remnsants
of the Old World poliey of govern-
ments restricting, regulating, or
controlling religious matters, so
that at the present time many or
most, if pot all, of the States have
engrafted upon their censtitutions
this constitutional principle of lib-
erty, whether or not expressed in
the same identical words. In faet,
theoretically at least, this principle
of the liberty of the people is the
one great central, salienty distin-|
guishing feature of the Ameriean
system of government, in ex
and _emphatic and fundamental
contradistinetion to the common
Old World practice of governments |
interfering with, regulating, and in
a4 ter or less degree controlling
the religion of their subjecta.

Thus, if Congress enacts a law

ting an establishment of re-
ligion, or prohibiting the free exer-
cise thereof, Congress does an un-
constitutional thing, aud if a State
enacts any such law, whether or
not it violates its own constitution,
it does violate the Declaration of
Independence, and the great prin-
ciple of religious. liberty, which is
one of the fundamental principles

J

|

If Congress has no power to make
a law concetning an establishment
of religion,; nor to prohibit the free
exercise thereof, then it fellows, as
clear as can be, that sany such law
made by Ceoungress is unconstitu-
tional, and cunsequently is nall
and wvoid, and ought to be so re-
garded and authoritatively de-

Chief Justice White recognizes
provision of the Constitution
and. its binding force upon Con~
gress, and declares that ‘it is of the
very, essence of American liberty
that this right should be accorded
in eflect and in spirit. by all aund to
all,” and that “the reverse of it,
persecution for opinion’s sake, is
the essence of tyranny,”

This is all very good, so far as it
goes, but the Judge continues and
says that ‘‘there must be some
limit to this high constitutional
privilege,” and that “parallel with

|is of a nature to deprive any other

certainly does, 80 Tar
gress is concerned, then it guar-
antees

and dominating over tlLii: iz the
obligation which every member of
society owes to that society; that
is, obedience to law.” Dominating
over what? What can dominate
over a plain constitutional pro-
vision? The constitution and all
constitutional laws are the ‘‘su-
preme law of the land.” 'What
“‘obedience to law’’ can dominate
over the “supremelaw of the land?”
What obligation tosociety ¢can dom-
inate over that supreme law which
guarantees the rights and privi-
leges of every individual member
of society, and the rights and pri-
vileges of society in the concrete?
His honor appears to have got
things a little mixed here. But it
is excusable, as the questions before
him were new and peculiar., How-
ever, we will proceed to unfold the
mystery, to wnravel the web, and
to make thé whole subject as plain
as a pikestafl, se plain that the
wayfariog man, though a fool, need
not err therein,

The point which appears to have
puzzled and somewhat mystified
the Chielf Justice, and which he
failed to comprehend and conse-
quently to present clearly, in his
eharge, isthe obligation of members
of society to society, or to each
other, or, in other words, the limits
of ccustitutional rights and privi-
leges, the line of demarecation be-
tween the rights and privileges of
one citizen and the rights and pri-
vileges of another citizen. We see
no difficulty in this, but his honor
evidently did, and his ideasof those
limits or that line of demarcation
seem. extraordinary., The Consti-
tution itself furnishes, as we think,
the unmistakable landmarks which
distinetly designate these limits,
that line of demarcation, beyond
dispute, when once seen and recog-
nized. The Congtitution gusran-
tees to
the ““free exercise” of his religion,

whatever it may be, and therefore, |

per force, the exercise of no_citi-
zen’s religiou can be allowed if it

¢itizen of the same constitutional
guarantees. That is the line. What
can be plainer than this? If the
Judge had seen this in its native
simplicity, its inherent clearness,
he would not have adopted =such a
weak mode of reasoning as he did,
for he would have seen the inade-

|

quacy, the fallacy of that reason- |

ing.

’%he Chief Justice presents (he
strange proposition that the limit of
the constitutional guarantee of the
free exercize of religion is the line
between opinion and aection, faith
and works, theory and practice.
This is one of the strangest ideas
conceivable.
says nothing of the kind. A reli-

|

every citizen the right to|

The Coustitution |

to dominate over the constitution?
We see none whatever. There is
none, and there can be none.
Congress is prohibited from mak-
ing any law prohibiting the exer-
cise of religion. This says nothing
about opinions. It is mo prohibi-
tion against making laws prohibit-
ing the forming or holding of any
religious opiunions, as none was
needed. The expression of religious
opinions, hewever, may be ceonsid-
ered as coming under the meaning
of the exercise of religion, and con-
cerning ths Congress has noe right
to make any prohibitory laws. Ex-
pression of opinion is more than
opinion, it is an act, such as preach-
ing or lecturing or writing upon re-
ligion, and this Congress can not
constitutionally prohibit. Many
governments prohibit it, or place
it under wvery rigid restrictions.
Even in England the law requires
a preacher to have a licence to
preach, though this law, like some
others in that countty affecting re-
ligion, is not very strictly put into
operation. But Congress has no
constitutinnal authority to require
a man to be licensed to preach, be- |

!

various nations of Christendom? Is
not the expression, “Whom Ged
hath joined together, let no man
put asunder,”’very common in mar-
riage rituals, and very commonly
used in relation to married people”
The very notice, Marriages may be
solemnized in tj:dg-chape ,’ 80 com~
mon in England, has a religious
sound to it. The idea of solemnity
with many peulflﬂ is a part of the
very essence of religien. o o

In these United States of Ameri~
ca and in the Dominion of Canada,
a greatly similar condition of things
exists. Civil marriages there are,
and religious marriages there are,
ggt thousands of penivla would not

married by the civil authorities,
they would be satisfled with no-
thing short of a religious marriage,
“solemnized” in F house of religious
worship, in a religious ceremonial,
and by an accredited minister of
religion, Especially with the Ro-
man Catholics is marriage sacredly
regarded and observed, and reli-
giously ‘‘solemnized,” and often—
times with grand and imposing re-
ligious ceremonies.

Thus it is as plain as plain eam

cause preaching is included in the
exercise of religion, with which
Congress has no right to interfere.
Besides, the freedom of speech and
ot the press is otherwise constitu-
tionally guaranteed.

There are a great many other
actions pertaining to the f1ee exer-
cise of religion, and Congress has
no right to prohibit these actions.
Congress has no right to prohibit
prayer; or baptism; or the Iailing
on of hands for the gift of the Holy
(Ghost, or for healing, or for ordina-
tien ; or singing, or playing on
musical instruments, in church or|
chapel; or the building of religious
edifices; or the dedication or con-
secration of houses or places for
public worship or other religious
purposes; or the holding of meet-
ings of any kind for religious pur-
poses; or the partaking of the sacra
ment of the Lord's SBupper; or the
bolding of mass; or wearing various
ministerial robes; or the Shaker
dancing in worship. These are al]
religious acts, not religious opini- |
ons.

Are there any other religious’
acts which Congress cannot con-
siitutionally prohibit?  Yes, very
many. No purely religious act of
any citizen can be constitutionally
prohibited, if it does not infringe
upon the liberties guaramteed by
the ¢'onstitution to each and every
citizen. This is the true constitu-
tional limit of the free exercise of
religious liberty. Se far Congress
is authorized to make laws, but no
further, not a single step further,
The limit is not between religious
opinions and religious acts, but it

#

gion that is all opinion, all faith,all
theory, is no religion at all. It
amounts to nothing whatever.

tution guarantees freedom of reli-
gious opinion, of religious faith, of
religious theory. Every man in
every nation has that freedom, for
the very good reason that no power
on earth can hinder him,no earthly
power can prevent him from think-
ing what he pleases, believing
what he pleases, and theorizing as
he pleases. The assertion that the
framners of the Constitution did
incorporate in it a provision guar-
anteeing a man rights and privi-
leges which they could neither
guarantee nor deny, is simply ridi-
culous. Not all the constitutions
and Congressqs and governments
on earth can hinder a man from
having as many opinions, faiths,
and theories as he pleases. They
cannot eflectually rescribe his
faith, his opinions, his theories. In
this he is entirely beyomd their
power, outside of their j}lylﬂﬂdiﬂliﬂﬂ,
and it seems weakness even to
puerility to argue that any earthly
constitutien guarantees to a man
rights and privileges of this kind.
If the Constitution guarantees to
every citizen the right to the free
exercise of his religion, which, it
as Con-

no more (0o one citizen
than it does to another, (hat
very. guarantee gives all
equal rights to the free exercise of
their religion, unhindered by the
religien of any other man. Hence,
there needs no other law to domin-
ate over this eonstitutional provi-
sion. Again, as to civil rights, if
the counstitution guarantees to
every citizen the right to life, Iib-
erty, and the pursuit of happiness,
so far as Congress is concerned,that
very guarantee prevents one man,in
such pursuit, fromdnf{ringing upon
the *right of another man in the
same pursuit. Then what neces-
sity for any other law or obligation

I't | where a religious act, if permitted
is nonsense to say that the Consti- | further, would debar some citizens

men | gistrars were authorized to

is entirely in the domain of religi-
ous acts, and lies on the verge

of constitutionally guaranteed lib-
erlies, | <

Here comes in the all importaut
question, is marriage a religious
ceremony? We may answer at
once, sometimes it is, and some-
times it is not. Roman Catholics
to this day consider marriage a re-
ligious ceremony, a sacrament. So
do devout and -many undevout
members of most if not ' all
Christian churches. Germany,
Switzerland, and Mexico have re-
cently passed laws to theeflect that
marriage should be a civil ceremo-
ny. But what need of such laws jf
a large and iofluential porticn of
the citizens or subjects of those na
tions had not believed that mar-
riage was a religious ceremony? We
know that they did so regard mar-
riage, and do now. el

It is not many years since all
marriages inEngland were religious,
and performed by religious minis-
ters,excepting such irregular unions
as those of Gretna Green. Even
now the great majority of marriages
contracted in that country are of a
religious nature,performed in relig-
ious edifices, by religious ministers.
and with a long established and
greatly venerated religious ritual,
or ‘‘service,” drawn largely from
the Bible. A few years back re-
perform
a simple and greatly abbreviated
civil muria.%]e ceremony, But even
to this day thousands of men and
women in that country would
hardly consider themselves proper-
ly married unless it were done in
the orthodox fashien in c¢hurch or
chapel, by a religious minister, and
according to an acknowle re-
ligious ceremonial. The banns are
published in church and the mar-
riages take place there. Whé is all
this, if marriage was not and is not
considered a religious ceremony by

-
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be that two kinds of marriagesexist

| —religious, and civil, that the re-.

ligious kind were the earliest es-
tablished in Christendom, and that
they are now regar with the
most profound reverence by strictly
religious people, and as the only
satisfactory marriages to them.

It may be said that the law re-
gards all marriages as civil and neot.
religious, If the law does any such
thing, then the law is decidedly
wrong, and such law is emphatic—
ally uncounstitutional, The naticus.
of the Old World may have so de—
clared, and they are not ineonsis-
tent in so doing, because they do
not profess to guarantee the popu-~
lar liberties, either civil or religious,,
that America does, they are net
bound by a constitutional provision
not te interfere in religious matters,
as the Congress of the United States
is. Therefore those governments
can legitimately do in this regard
what the Congress and Govern-
ment of the United States cannet
constitutionally do, . _

Here is the great contrelling con-
stitutional fact—Congress has no
authority to declare what isor what
18 not religion, what is or what is
not a part of religious worship.
Congress can not do this, the Fed-
eral Goverament cannot do this,
the Supreme Court of the United
States cannot do this. .1t is outside
the constitutional jurisdiction of all
these. 303 06 ‘

Who then can do it? Each in-
dividual ecitizen for himself, It is
a matter entirely and exclusively
resting with Lis own conscience,
by emphatic provision of the Fed-
eral Constitution, &0, far as federal
authority is concerned. . Each in-
dividual citizen has the eonstitu-
tional prerogative to declare, defin-
itively and authoritatively, what
is or what is not a part and portion
of his religion. The constitution
expressly authorizes every man o
be the one grand, arbiter, thesole
dictator, upon the guestion ;as te
what is or what is not his own re-
ligien, and counsequently as to
which of his acts are religious acts,
and which are civil or secular acts.

This is consistent, For who but
himself can truthfully and know-
ingly declare, beyond controversy,
which of the acts of a man are to
him of a religious nature, which of
his acts are covered by and incor-
})nruted in the exercise of his relig-
cn? None can.  Seme men’s re-
ligions include and require a great
many acts of various kinds, while
other men’s religions ineclude and
require comparatively few actions.

ln regard_ to the matter of mar-
riage, who shall say whether a
man’s marriage is a civil or a relig-
ious ceremony, whether itis part
of his religion or not? Has Con-
gress the righi? . Has the Federal
Government the right? Has the
Supreme Court of the United Stutes
the right? No. Certainly not, The
man, and the man alone, has that
right. If he counsiders his marriage
a part of his religien, to him it is
actually a part of his religion, and
neither Congress nor courts can
make it otherwise. As such part
of his religion Congress can not
constitutionally prohibit the free
exercise thereof to him. _

It is only since 1862 that Con-~
gress has had a law upon the sub~

Ject of marriage in the Territories.

Previeusly, thatsubject was left by
Congress 1o the legislatures of the
Territories, as it was uniformly to
::ha legislatures of the States. But
U now seems to be pretty generally
accepted that Congress can legis-
late upon marriage as a civil instis

a vast number of people in the

tution for the Territeries, and



