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inythe charge of chief justice
white in the third diaristdistrict court

jury in the bahecasecabe
of ihotho U S vs georgegeira6 reynolds
recently deliverdoliverdelivereddd dishonorhis honor ex-
pounds thewe lawmw and thetho constitu-
tion inlii referenceeference to ita plurality of
niveaalvs in buibulbur opinion the learned
gentleman does not grasp the ques-
tion with the broad comprehensive-
nessns abnb it to the jury with
the unclouded perspicuity which
the importance of the subject de-
mands to some people of limited
viewsviers the question appears definite
and they narrowly apo hastily de-
cide that all plural marriages are
crimes and should be punished by
lawla to others the questionoil is in
holved in a larielarge amount of obscur-
ity and doubt and they are unable
totobeese plainly what steps should uebe
doiitikenlinin the mattermalter what stepstepa
apcongress9rass takepr whether pror
not that body basany right to take
any steps whatever in regard to it
thera li again a midthird class who
comprehend the whole question
more thoroughly eeesee it in itsita vari-
ous aspects with an approximation
towards perfect clearnessclearnessaudsandandaud con-
sequently are fully assured that
congress liashas no constitutional
right to interCero in the matter of

plural marriagesmaniagesageg has
nothing whatever to do with the
subject

noff olourlour view and judging by his
charge in the case mentioned the
chiefchiefskjjusticeustice belongs to the first
named class in our opinion his
chargechargo doesdoas veryIvery scant justice to
the subject itisit als toatoo superficial in
regard to the question of the con-
stitutionality of against plu

wives and to the right of
congress to make a jawaw forbidding
plural marriages jnin utah and pro-
viding punishment for mermenineil who
marry more thantham one wife for

we aroare perfectly satisfied
that the law of 16621862 under which
this prosecution atof airmr reynolds
was babasedsedIsAs plainly and flatly un-
constitutional that it ought to be
so adjudged in every case of thathel
kind this we will proceed to de-
monstrate beyondond rational contro
versy first stating by the way that
the law of 18621662 was for the prepropreven-
tion

ven
and punishment of polygamy

buethe revised Stastatutestules speak of
uhethe as bigamyi

the fundamental principle of the
federal union is civil and religious
liberty as to civilcivIlli libertybearty the right
ofoft thibthia to seselfseif1 f ggovernmentovernment
to a government of and hbyy and for
the people and as to religious libfib
erty thetho right of every man to
worship god acaaccording to the dic-
tatestates of ilshis own conscience this
has always been proudly held forth
asiatza the distinguishing characteristic
of the government of the united
statsystates as itsIW great adsuperiorityperloperiority aver
the monarchies empires anandd des

of theoldthe old world and every
other form of government than this
upon the globeglobes

the declaration
states as self evident truths that
all men are created equal that
aketherthey are endowed by their creator
withvit certain unalienable rights
that among these are lind liberty

of happiness that
governments are instituted to gee
curecuro these rightshights and derive theintheir
just powers from the consent off the

vernedned that theille people have aitfoyerSoyergailit totd inriInAlinstitutetutetuto or etietlchangeange govern
mela6 86 that they may bobe founded
on principles and organized
in such farmform as to themtheal shallbhail seem
mosta likely to amneet their safetsafetyy
and

I1

happ iness vildery niderrider these funda-
mental doctrindoctriness oior self evident
truthtruthss M the united coloniesColcoionlesonies pro-
claimedglaim a theasethemselvesivesloes to allilllii the world

free and independent statsstates 11

ahiafianddAlaedaliethe republic of the united
states af mericait was formed

these 11rreevree andhuid independent
states 11 in their articles ornr con-
federation and perpetual untonunion
ehatefatered into a firm
sskipwithship with each other fonfor 1

other things the security of
their liberties hinding them
selbelselvestavestoxesto asist each other against

offered to or attacks made
upon them or any on ac-
count

re-
count of
thata 4 profound loveiove ofbf liberty

to actner that the becu

rity of their liberties was among
tathee first cares of our rev
sires and that religious liberty waswad
not the least of the liberties in-
volved in this great watchcasewatchcareeare

in the artlArtiarticlesclesclos of compact
between thothe original states and the
people of thibtho northwestern territ-
ory as incorporated in the ordin-
ance forfk the government of that
territory there was an express pro-
vision that thotheth peoplepeppie should not
be molested in their religious senti-
mentsments or mode of worship and
these articles of compact I1 were
ordained and declared for extend-
ing the principles of civil and religi-
ous litlibertyerty which form thothe basis
whereon these republics their laws
and constitutions are erected to
flfix andnd establish those principlespies
as the basis of all laws constitu-
tions andsand governments chich for-
ever hereafter shall bobe formed in
said territoryterri tery etcand these arti-
cles ofot compact wera declared to

forever remain unalterable unless
by common consent 11 this was
thuthe beginning of the territorial sys-
tem of the united states showing
that thetho Inhabitinhabitantsanti 0of the territ-
ories as a matter of course hadbad
the same inalienable
teed to them as well astoasaoas to wethe in-
habitants of the states of religious

berty and athe pursuit of lifeilfe lib-
erty and happiness I1

in pursuance of this grand
principle11 the constitution of thewaunitedsted states espresexpresslydy provides
that congress shall jakenomake no law
respecting an establiShashmentmenMeD t afpf real
gionglon or prohibiting thetile freefred exer-
cise therthereofeor 11 it is true that this
provisionsiou is binding upon congress
iutbutbrt not aponupon the various statesslates
the provision is that conCoDcongresscongressgress
shall makepemake no law etc but the
states are not therein iofo
mamake a law of this kind As the
cincinnati commercial expresses
it therethero is13 nowliow nothing in the
constitution of the united states
lo10 prevent any single commonCOMMOD
wenithwealth shouid it happen to be set-
tled or colonized byaby a preponderant
mujomajorityrity of any religious sect whe-
ther mormonscormonsMormons catholics or ana-
baptists frore so shaping he con-
stitutionution and jausjaws of that state as
to or otheotherwiseansens0 dis-
criminate against all citizens not
affiliatingting with the prevalent re-
ligious1191ligious belief in times past
someborne of the statedstates have enacted
and enforced laws bearing upon re-
ligious faith and practicepraclice but suchspell
laws have not been in consonance
with the fundamental principlesprinciple of
the constitutions and aro regardberrardrd
ed now as things of a past ageagii audand
6aa the results or lingering temremremnantsnants
of the old world policy of govern-
ments restricting regukeguregulatinglatinginting orp r
controlling religious mattersmatterf so
that at the present time many orpk
amptmot if notnov all of the states have
engraftedgrafteden upon their cconstitutions
this constitutional principle of lib-
erty whether or not expressed in
the same identical words in fact
theoretically at least this principle
of the liberty of the iq14 the
one great central salient distin
guguethingguigul thinglilling feature of the american
system of government I1 a exexpressp less
and emphatic and fundamentalal
contradistinction to the common
old world practice of governmentsiinterfering with regulating aandu d in
Aa greatengreater or less degree contcontrollingrollfng
the religion of their subjects

thuthus ifit congress enacts a lawaw
respecting an establishment afreof re-
ligion orpr prohibiting the free exer-
cise thereof congress does an un-
constitutionalcons thine and if a state
enacts any suellsuch law whether or
not it violates its own constitution
it doesdoes violate the declaration of
independencecejeoj and the great prin-
ciple of religious giliberty which is
one of the feindfundamentalawerameramericalitalitai principles
of the american system of popular
government

if congress has no power to make
a law concconceconcerningeininginin antip establishment
of nor to prohibit tho free
exercise thereof thenther it follows as
clear as can be that ny such law
mademado by congress is unconstitu-
tional nnaand consequently is null
and vollandvoidvoldandand ought to be so iere-
garded and authoritatively de-
clared in each and every instancelastaue

chief justice white recognizes
this provision of the constitution
and its binding force upon can
gleis andaud declares that it is of ohpth
very esen celcei afpff american liberty
that this right accorded40 aetonacTorded
in effect and in spirit by all and to
all and that the reverse ofgf it
persecution for opinionns sake is
thetho essence of tyranny

this Is all very good soeo far as it
goes but the judge continuescontinups aidandaldsays that there must be some
limit to this high constitutional
privilege andlind that 61piaplaparallelballel withith

and dominating over tulituii i iqI1 thli
obligation which evoryevery member of
society owedowe to that society that
is obedience to I1lawaw 11 dominating
over what what can dominate
overoter a plain constitutional pro-
vision the constitution and all

laws are thetile su-
preme law of the land what

obedience to law can dominate
over the supreme law of the laudland
what obligation to society canan dom-
inate over that supreme lawjaw which
guarantees thetile rights andalid privi-
leges of every individual member
of society and the rights and pri-
vileges of society in the concreterete
liashis honorlionor appears to have got

a little mixed herebere but it
is excusable as the ququestionsstlouis before
him werewore new and peculiar how-
ever we will proceed to unfold the
mystery to tinlinunravelravelnavel the web and
to make thothe whole subject as plain
as a pikestaff hotio plain that the
wayfaring man J 0 ta fool need
not arrerr therein

thevile point which appears to have
puzzled and somewhat mystified
the chief Jjusticeustice and which helie
failed to comprehend and conse
quently to present clearly in his
charge is the obligation of members
bfof society to society or to each
other or in otherother words the limits
ofor rights and privi-
leges the line of demardemaidemarcationcation be-
tween the rights and privilege of
one citizen and thacjhb rights and pri-
vileges of another citizen weve see
hofao difficulty in thisthi but hiahis honorhorlor
evidentlyivi dentlydentis did and his ideas of those
limits or that line of demarcation
seem extraordinary the consti-
tution itself furnishes ass we think
the urmiuewlunmistakable landmarksland marks which
distinctly designate those limits
that line of demarcation beyond
dispute when once seen and recog-
nized the constitution guaran-
tees to every citizen the right to
the free exercise of his religion
whatever it may be and therefore
per forcenorce the exercise of no citi-
zens rellreilreligionglou can be allowed if it
is of a lature to deprive any other
citizen of the same constitutional
guarantees Thatisthat is thelinethe line what
canlan be plainer than tah ifit the
judge had seen thithis3 in its nativenativo
simplicity its inherent clearness
he would not have adopted suehpuch a
weak mode of reasoning as he did
for he would have eenseenFheen the inade-
quacy tilethe fallacy ofor that reason-
ing

the chief justice presents thehe
strange proposition that the limit of
the constitutional guarantee of the
free exercise of religion is the line
between opinion and actionnetlon faith
and works theory and practice
thisi is one of the strangest ideideasa
icconceivable the constitution
says nothing of the kind A4 reli-
gion that is all opinion all faifalfairhall
theory is no religion at all it
amounts to nothing whatever itift
is nonsense to sayisay that the consti-
tutiontutlutioniliilllii guaranteesguaranteeo freedom of reli
alous opinion of relirellreligiousglou faith of
religious theory every maninan in
everyevery pationnation has that freedom for
the very good reason that no power
on earth can hinder hilno earthly
power can I1prevent him from thinthink-
ing

k
what hebe pleases belleci tig

what he pleases and theorizing as
liehe pleases the assertiontion that ahethehe
framerstrainers of the constitution did
incorporateto in it a provision guar-
anteeingan a wanmanman riprilrightsct lits and privi-
leges whichwhipli thetheyayI1 could neither
guarantee nor deny is simply ridi-
culous not allail the constitutions
and Congresscongressesoasras and governments
on earth can hinder a filanman from
having lisilsas many bpopinionsInions faiths
audand theories as he pleases they
cannot effectseffectuallyalltailt prescribe his
faith his opinions his theories in
thisthis heho is entirely beyond their
power

1

outside ofor thentheir
and it seems weaknessneshes even to
puerility that any earthly
constitution guarantees to a man
rights and privileges of ibisthis kind

if the constitution guarantees to
every eitzencitizen thetho rirightbt to the free
eserelorexorciseciseciso of his religion which lhifa
certainly does so far as con-
gress is concerned then it guar-
antees no more to one citizen
than it does to jenotherjanotheranother that
very guarantee gigiveskivesves all men
equal rights to tha freefreo exercise of
abelytheir religion unhindered by the

igau of aD man hence
therelere needs no other law to domin-
ate overAoyerover his constitutional provi-
sion again as to civil rights ifit
the constitution guarantees to
every citizen the right to ilfelife lib-
erty and the pursuit ofor happiness
so far aaas congress is concerned that
very guarantee prevents ononee manin
such purpursuitsuitsnit fromfrom jal fringing upon
the right of another mapp in the
sameam purpursuitsultsuit then what llecesneces-
sityllyity fornayfor any other law or obligation

to dominate over the constitution
we Feeeee none whatever there is
none and therethero can beue none

congress is prohibited from mak-
ing any law prohibiting the exer-
cise of religion this says bothinnothing
about opinions it is no prohibi-
tion against making laws prohibit-
ing the formingformingorgonor holding of any
religious opinions as none was
needed the expressioncx of religious
opinions however may be consid-
ered as coming under the meaning
of the exercise of religion and con-
cerning tuis congress has no right
to make any prohibitory laws ex

of opinion is14 more than
opinion it is an act such as preach-
ingangoror lechturlecturinging or writing upon re-
ligion and this congress can not
constconstitutionally prohibit many
govergovernments prohibit it or place
it under very rigidrigia restrictions
Eevenven in england the law requires
a preacher to havebave a licence to
preach though this law likeilke some
others in that couneycountry affecting re-
ligion is not veryveny strictly put inintoto
operation but Concongressgres haslias no
constitutional authority to e
a man to be licensed to preach be-
cause preaching Is included in the
exercise ofor religion with which
coulcoblcongressaress has no right to interfere
becberbesides the freedom of speech and
etof the prespresy iais otherwise constitu-
tionallytionally guaranguaranteedteed

there are a great many other
actions pertaining to the flee exer-
cise of religion aridand congressCopgress has
no right to prohibit these
congress has no right to prohibit
prayer or baptism or the laying
onoti of hands for the girtgift of the holy
ghost or for heabeahealinglingoror for ordina-
tion or singing or playing on
musical instruments in churchurchchoror
chapel or the building of rellreilreligiousious
edifices or the dedication or boncon
Fecration of houses or places forfot
public worship or other religious
purposespurpose or theth holding of meet-
ings of any kind for religious pur-
poses or the partaking of the sacrasaena
denofment of the lords supper or the
holding of mass or weaningwearing various
ministerial robestobe 0ori the shaker
dancing in worworship these areard all
religious acts not louSi opini-
ons
are there any other religious

acts which congress cannot con
prohibitrombitbifi yes geryvery

many noiso purely religious actoract of
any citizen can bebbb constitutionally
prohibited ifit ifit does not infringe
upon the liberties guaraguaranteedteed by
the constitution to reachachandand every
citizen tulathis is thethin true constitu-
tional limit of the free exerciseee of
religious liberty besig far CorigiecongietaCon giessgiesasi
is authorized to make laws buduo
further not a single step further
the limit is not between religious
opinions and religious acts but iti
19is entirely iniii the domain of
ousoua tats and lies onoil the verge
where a religious act ifit permitted
further would debar some citizens
ofconstitutionallyailyally guaranteed lib
eriorlerdieslesies

hereheia comoscomes3 in14 tile all
question is mamarriageiariage a rellreilreligiousrelliousgous
ceremony we may answer aatt
0oneeonceP ce Fsometimes0oI1 itjt Is arid some-
times it is not roman catholics
top this day consider marriage a re-
ligious cefeerceremonyemony a meramcrasacramentmentWent go36
do devout and many devout
members of most iti nobnotlotlob all
christian churches germany
Switzerswitzerlandlaid and mexmexico16 have iere-
cently passed laws to thothe effidt thai
marriage should be a civil cereniaceremy
uy but what need of such laws jfle
a largelargo and influential of
the citizens pr subjects of those na
eions had not belibellbelievedevideved that mmar-
riage

ar
was A religious cereceremony vyelyewe

know that they did so regardrefard mar
ariageria and do nowgowigeitt is not many years since all
marriages linjinEngland were religious
and peperformed by religious 1

i

excepting such irregular uunionsi ionslons
as those of gretna green even
now the great majority of marriages
contracted in that country arearia of a
religious nature performed in relig-
ious

relig-
ions edifices byba religious ministers
and with a long established and
greatly venerated religious ritual
or service drawn largely from
ththe3 bible A few years back re-
gistrars were authorized to perform
a simple and deatly abbreviated
civil marriage ceremony but even
to this tjayilay thousands ofot men and
women in that country would
hardlybardis consider themselves proper-
ly married unless it were done in
the orthodox fashion in church or
chapel by a religious minister and
according to an acknowledged re-
ligiouslegious ceremonial the banns are
pubpublishedlished in church and the mar-
riages take place there why isa all
this if marriage was not and is not
considered a religiousreligion9 caremceremonyI1ony by
ait vast number of people in the

various nations of christendom 4444dgla-
not ththe expression whom godgodged
hathbath joined together let no manmara
put abunderasunder very common in mar
ariage rituals and very commonly
used in relation to married people
the very notice arniarrimarriagesI1ages maynlayiny berbe
solemnized in this chapel so com-
mon in englandEnglawidfid has a religiousreli
sound toltto it the idea of solemnity
with many people isais a part of the
very essence of religion
in these united statesStahta of ameri-

ca and in the dominion of canada
a greatly similar condition of things
exists civil marriages there are
and religious marriages there are
yet thousands of people worldwould not
be married hyby the civit anauthoritiesthorl ties
they would be satisfied with iloiiono-
thing short of a religious marriage

sole m nizedIn fl house of religious
vorsworshiphp in a relrolreligiousiglow ceremonial
and bybk an accredited minister ofot
religion especially with the ito-
man catholics is marriagemarriage0 sacredly
regarded and observed and reli-
giously 4 solesolemnizedmniza 1 and often-
times with grand and imposing re-
ligious ceremonies

thus it is as plain as plain mncan
be that two kinds of marriages exist

religious and civilivil that the re-
ligious kindhind were the earliest es-
tablished in christendom and that
they are now regregardedarged withgitil the

profound reverereverencereve remeereacelicezice by strictly
religious people and as ththe only
satisfactory marriages to them

it may be said that theilie 1laww re-
gards

I1

all marriages aa civilciviirandand not
religious if the lawjaw does ariyarlyany such
thing then the law iqij decidedly
wrong avldand such law Is emphatic
ally 1

l the nationsagn
i
s

ortheof the old world may have so de
elabed andhild theythes are not inconsis-
tentbentinin so doing because thekhetheythes do
not profess to cuaeuaguaranteerantee the popu-
lar liberties elthercither civil orox religious
that america doesdoe they are nolnet
bound by a constitutional provisionsprovi
not teto interfere in religious matters
as the congress of fhethe united statestatelate
is therefore those governments
can legitimately do in this ieregardid
what the cocongressn g ress and govern-
ment of the united states cannot
constitutionally do

here isis the great eoacoacontrollingtrolling con-
stitutional fact congress has no
authority to declare what is or aliatwhat
i19 not religion what is or what is
not a part of religious worship
congress cancannotnot do thistills thethokheirifed-
eral

ed
government cannotcanno do this

thetho supreme court ofbf the united
states cannot do tillstilisthibthis it is outside
the constitutional jurisdictionJ u r cfallof allali
these

who then cawicanean do lffiffit each in
citizen for himselfhimsel jt is

a matter entirely abdandabid exclusively
resting with Lllahiais own consconscienceglencoglence1

by emphaticamphat ic brovprovision1 shoil16 af thithetleq Ffed-
eral consconstitutiontitution 0 o jarfaroar as fediaifederal
authority is18 concerned macheach inq

citizen hasbas theca
dional prerogative to declare defin-
itively and authoritatively whatwhal
is or what is not a part azid portion
of his religion gme cconstitution0
expressly auttiauthorizesorizes everyeveny marimaliman ffta
be thethotheoneone grand arbiter thethothesthossoeoleoje
oieOledictator upon the auquestionstion BSi tot 1
what is or what is nofi ro
ligion and as to
which of his ac areape religiousioulous actsac 61
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and which aroare 1 sechtaarilari aets
this is Cconsistent norvoror who bubbut

himself can truthfully and know-
inglyin ly declare beyond controversywilwhichich of the acts of a manantin are 0tpo
him of a religionsreligious nature which of
his acts are covered by and incor-
porated in the exerciseexercise of his relig-
ion none can some meelimens re-
ligions include and require a great
many various kinds while
other mendmensmend religionsreligious include and
require comparativecomparativelyy few actions

in r the matter of mar-
riage ohp halihailhall say whether a
mans marriage is a civil or a
ious ceremony whether it is part
of his religion ornor notilot has con-
gress thetile right has the federal
government the right has the
supreme court of the united
the right no certainly nutnot the
man and thelthe man alone haskbaskha that
right if helie considers his marriage
a part of his relirellie ligionibnien to him it is
actually a partpait of his religion andantani
neither Concongressgressgresi nor courts calcan
make it otherwise aaAs suchasuch partiart
of hisala religion congress can not
constitutionally prohibit the free
exercise thereof to him

it is only sincebince 186218822 that con-
gress has had a law upon the subrubsubrr
jeet of marriage in the territories
previously that subject was left bbyy
congress to the legislatures of the
territoriesriesrles as it was uniformly

legislatures of the staistatestes but
it now seemsseema to be pretty generally
accepted thabthat congress can legis-
late upon marriagemarrJage asaaoaas a civil insti-
tution for the territories and


