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AN APOLOGY FORFOB JUSTICE

REPORT OF THE TUCKER COMMITTEE

in the house of representatives june
1886 mr tucker from the com-

mittee on the judiciary submitted
the following

REPORT
to accompany bill S 10 j

the committee on the judiciary to
whom was referred senate bill no 10
have bad the same under considera-
tion and respectfully report back a
bill with shudry amendments thereto
and additional sections as a substi-
tute for said bill

your committee will briefly state the
changes proposed and the reasons

the first section ot the senate bill
provided that in allail prosecutions for
polygamy and unlawful cohabitation
under any statute of the united states
the lawful husband or wife of the per
son amusedaccused should be a competent
witness and should be compelled to
testify but should not be permitted tolo
testify as to confidential communica-
tionsyour committee recommend that the
competency of such witness be legal-
ized but compulsion to testify be
stricken out and permission be

as to any statement deemed con-
fidential at common law

the a of the senate bill
provided for the attachment ot wit-
nesses without previous subpoena and
while such summary process might be
needed your committee thought it
ought tobeto be guarded in favofavoredrent liber
by requiring that it should only issue
upon the affidavit in writing of two
credible witnesses

the third section of senate bill your
committee recommend to be stricken
but it proposed to change the limit-
ation for prosecutions for polygamy
and the like from two to livefive years

your committee doubted the pro-
priety of such extension and thought
mairemoreoverover itif was needless in view of
the eleventh section proposed by the
committee chica is additional to the
senaterenate bill and will be hereafter
noticed

the fourth section of the senate bill
with a slight change is adopted by the
committee its need arises fronifrom thehe
tact no marriage laws exist in
utah except as the churches or parties
may establish them this section
makes every marriage a matter of re-
cord and a public record open to in-
spectionspecdionastion as all others are this is ahe

the fifth section of i senate bill is
stricken out by the committee because
it authorized a summary and unusual
proceeding and one seeminglysee con-
trary to the spirit if not the letter of
the tourch amendment to the consti-
tution AS48 to searches and seizures of
private papers besides it waswaa un-
necessarynecesis and all proper remedies are
afforded by the estaestablishedbUShed practice of
the courts

the sixth section of senate bill and
fourth oloi the committees bill author-
izes proof oiof marriage by any legal
evievidenceevidentedenze now ad

the seventh eighthlith and ninth sec-
tions billithof senatesedate eilbibillI1 I1 correspond to the
fifth sixth and seventh of the com-
mitteesmit tees bill respectively are identi-
cal the first denies suffrage to wom-
en the next secures the
ballot and the last limits the I1jurisdic-
tion of the probate courts of tilethe terr-
itory to probate business thus leav-
ing all civil basibusinessnees to the courts of
the united states

the eighth ninth and tenth sections
of the committees bill correspond to
the twentieth nineteenth and eleventh
of theibe senate billbill the athirst amed pun-
ishes incest the committee making fif-
teen years instead of five years as pro-
posed by senate bill the maximum
penalty

in the
is defined so as to make both

parties where either is married guilty
otof the crime the committeecommitiee make a
change in the penalty

the tenth of committees bill changes
the territorial law by authorizing
prosecutions for adultery upon com-
plaint of others than the husband and
wife this is plainlyplain right and ac-
cords with senate babin section ll11

the committee strike oat section
twenty one the punishmentBunish ment of the
offense of fornication may be left to
the territory atas not involved in the
institution of polygamy with which
congress tois dealing

section eleventh of committees bill
is a new one and enacts into lawla w what
this committee have already recom-
mended as a constitutional amend-
ment

the purpose of this may be briefly
stated

in the first place this section makes
the status of polypolygamygain criminal and
not merely the original act which cre-
ated the status when a man is mar-
ried to a second living woman he in

n of the usual laws
bigamy has completed his crime this
act means to make the continuance of
the status taus created an offense
and itsito continuance after any prosecu-
tion commenced a new offenseoffe nae

rain the second place thid will do
away with the trouble as to the statute
of limitationsfor now most cases of po-
lygamy in the territory are barred be-
cause committed many years some
over thirty years ago

and again this section will remove
the questions of construction on the
act of march which have been
discussed in cannon v U S U S
reEedeportsportsortsilththee twelfth section of committees
bill corresponds to the tenth of the
senate bill itt relates to illegitimate

children this committee requires
that the ot01 illegitimate
children shall not apply to auyany child
born within twelve months after its
passage ten months being the period
of gestation allowed in the rules as to
perpetuities this tilethe committee
thought would prevent any retroactive
operation of this section against un
born innocents

section thirteen of committees bill
is anewa new one it is intended to ex-
clude any inference that this act should
supersede the act of march 22 1882
which except as this will be repugnant
to it is left with its legitimate force

butimorebut amorea more important purpose was
in view the sixth section of the act
of march 22 1882 gives to the
dentdeni tthehe power0 awer to grant amnesty in
cases arising under that act and the
committee wished to extend it ta all
offenses nunder this act

by reference to the former report of
this committee on the constitutional
amendment proposed it will be seen
that there are some cases of polyga-
my in utah arising from marriages
before the passage of the act of con-
gress of 1862 making it crimicrimin-
al

11

these parties are growing old
parties married in conflict with said
act stand in a different attitude tle
first did not marry against any legal en-
actmentactment the last married in defiance
of a law of congress

but it is not to be overlooked that
offensive as the polygamous institu-
tion Is to the ablia sentiment and
moral sense of christendomchristendom a status
has been created and has existed for
years under which relations of inter-
dependence have been establishedd
and feelings of affectaffectionicia however im-
moral in tilethe eyes of others it may be
have grown up and children without
personal blame have been born

it is a question for the exercise of a
wise clemency by the president in
many of such cases where he may ab-
solve from the penalty for these offen-
ses those who in good faith renounce
the relation between them as one of
marriage cease to hold themselves out
as man and witewife but who in obedi-
ence to these laws may still do the
acts which humanity benevolence and
the former marital relation make
proper but without any intercourse
residence or manifestation between
them contrarycontrad to the injunction and
mandate of zethe constitutional author-
ity of tilethe union and this is the more
clclearearinin regard to the children of
polygamy who hold under parental
obligation to help and foster them
those whom whether under or against
human law nature and divine provi

made parents
and the authors of their being
ttethe fourteenth section of the com

mitteeh bill amending the twelfth sec-
tion of the senate bill will be verv
properly considered with the fifteenth
section of both bills and with the
thirteenth fourteenth and sixteenth
sections of the senate bill as amended
by tilethe sixteenth section of committeescommitteea
bill

the two corporations referred to in
these sections are closely connected in
their objects and are nearly related to
the general policy of the mormon peo-
ple

A partial recapitulation of tilethe vie ws
presented in the previous report on the
constitutional amendments will be
necessary

the mormon system is directly an-
tagonistictago distie to all ideas of european and
american civilization A familyfamila
springing from tilethe marital relation of
one man to many wives seems to make
a home of unity harmony and hearty
operationcooperationco impossible its ele-
ments are het erogenous alien and
must in most cases be hostile if tile
biblical origin of our race be admittedadmitsd
one man and one woman the dual unity

constituted the divine appointment
for the family affection concentrated
notdot divided care and protection by the
madman woman as-
sistancesi and sympathy which are

in a wedded pair rearing a com-
mon offspring in a home from which
none stray but to return with deeper
devotion than ever in which no jeal
onsy from rival claims intrudes and
the twain become one and indivisible
I1ina life labor and interest these are
the essential qualities of a marriage in
christendom and of that family life
whichchichischisis the basis of civilization inia
europe and america

these two types of domestic life are
absolutely irreconcilable and incon-
sistentsi they cannot unite they
must part they cannot coalesce
they must exist in separate nationali-
ties

but it will have been seen from the
views stated in the former report that
when polygamy assumed the garb of
religion and brothedclothed its deformity with
the insignia of ecclesiastical and even
divine authority when it legalized
what the american states regard as
crime under the higher law of god
and soughtoil ht through the rapid propaga-
tion of tthegh e species under the economy
of celestial or plural marriages to peo
piele the earth and occupy it with thelatterlatter day saints when clothed ia
brief authority with abe assumed
statehood of deseret it incorporated
its church whose head waswaa president
of the state when to all this it added
another corporation subject to the
church whose purpose was to limit
emigration to propagation to make
more certain the occupation of the
public domain when it organized its
militia force into a nauvoo legion
whose name recalled tilethe lost capital
of its kingdom when it granted lands
and rights in them to its leaders and
adherents as a mode of prere occupying a
large territory of the unitedunited states
and finally put its legion in batubattle
array to oppose the army of general

albert sidney johnson in 58 aalto drive it back from the TeriL LUly
with threats of war and with 0openlyedly
proclaimed defiancedeflance nuno impartialimpartialtiar ob-
server of these historic events crotti
1849 to 16581858 can doubt the dangerous
purpose of the leaders of the mormon
people to set up their authority in hos-
tility to the general colonization of
the territory by the people of the
union and a fixed ambition to make
utah the permanent seat of mormon
supremacy and power

the events in order of time strik-
ingly show that this statement is not
fic tiou

on the of march 1849 a convel
of the people met nearly a year after
the proclamation of tilethe treaty of
guadalupe hidalgo by which the
whole territory became the property
and domindominionloa of the united states
and adopted a constitution its terri-
torytorr was immense stated by a late
writer as follows

the proposed state was to be miles
from east to west and from north to
south comprising about square
miles or acres anaft area nearly as
large as that of all the states situated south
of the potomac and ohio rivers and east of
the miss assipi riverkiver it embraced the pres-
ent territories of utah and arizona the
state of nevada and a considerable portion
0off california idaho wyoming and colo-
rado

on the of july 1849 the legislature of
deseret convened and declared that the
constitution had been adopted that brig
dam 10youngng the head of the church had
been eleelectedg governor and heber 0 kimkiln
ball an apostleapost of the church had been
elected lieutenant governor

on september 9 1850 the organic act
for utah became a law

brigham young was commissioned
ecvernor of tilethe territory september
28 1850

notwithstanding this the state of
deseret passed the law incorporating
the chuch of jesus christ of latter
day saints on the esth of february
1851 that law was void ab initioinirio be-
cause passed by a body without any
legal existence or authority to do so a
fact to be noted as important in the
subsequent discussion

tilethe headbead of this corporate church
was a trustee in trust he was
brigham young the governor of des-
eretcerep and afterward of the territory of
utah by commis of the president
let it be observed that this ecclesi-

astic corporation was the only one cre-
ated it was the church of deseret
its head was the chief executive of
deseret

on the ath of february 1852 the leg-
islativeisla tive assembly of utah organized its
millita into the nauvoo legion acts of
utah 1855 p the governor by
the constitution of deseret was com
mauder in chief of all theshe militia but
this utah law put it under the com-
mand of a lieutenant general com-
missioned by the governor and elected
by the votes of the commissioned offi-
cers oiof the legion and these commis-
sioned officerscert were elected by a ma-
jority of the votes of their commands
thus the whole military power was
commanded oyby those whose electiouselec tiou
came from the votes of the militia

on the of january 1856 acts
56 p 38 the perpetual emi-

grating fund company was legalized
which had been incorporated by the
state of deseret september 14 1850

after the organic act of utah became a
law charter was void
because passed by a body which hadbad
no existence or authority thatcherthat char-
ter placed the company undercharge
of the church of jesus christ of lat
ter day saints its powers were well
nigh uhunlimitedlimited and among the rest it
had the power to emit bills of credit a
power denied by tilethe constitution to
the states

without authority this people thus
created the state of deseret estab-
lished a church and a church corpora
tion with the scarcely concealed de
sign i

to tilllill a territory of the united states
with the disciples of their creed the
trustee in trust of the church the con-
trolling chief of erniemigrationgration the com
mander lnin chief of the militia and
the governor of the state were one
and the same person brigham young

if we now regard this ambitious
scheme for a moment we will realize
the nature and extent of its power

the mormon religion Is based on a
supposed revelation of which its
priesthood is the inspiredspirelin interpreter
and expounder making their influence
almost absolute and their declarations
almost the voice of god the sincere
among its adherents are victims of a
delusion which the insincere will be
prone to mallimaintaintain and promote from
sinister motives and for selfish and am-
bitious purposes the awful sanc-
tions of the chchurchure h give force and au-
thority aveto the chivcivia mandate the
union of the ecclesiastical power with
thatthai of the government and of the
civil and military authority in the same
hands made brigham young at once
the hierarchbierarch of the church the civil
ruler of the state and the commander
oiof
and military power were united in him
as the supreme autocrat of deseret and
utah

As has been shown in detail in the
former report the legislative power of
the state ot deseret and territory of
utah lavished upon the chiefs of the
church timber water and herd

large landed estates it
gave large portions of these to the
church and its servant the emigration
fund company it organized munici-
pal corporations with extraextraordinaryordina
territorial limits and by its whowholee
course of procedure displayed partial-
ity to its church and its members in
private corpora tejtei and associated in-
terest

it is not a matter of wonder that the
ambitious leader of his people should
have evinced jealousy of the incoming
of a newly appointed governor by pre-
sident buchanan in july 1857 it is
said he declared he would not permit
him to take the office the new gov-
ernor therefore started for utah under
military escort increased on account
of the defiant attitude of brigham
young to an army which was placed
under command of general albert sid-
ney johnstonJob

the motives for this action by presi-
dent buchananare explained in hisbis an-
nual message in december 1857 he
says

As chief magistrate I1 was bound to re-
store the supremacy of the constitution and
laws within its limits in order to effect
this purpose I1 appointed a new governor
and other federal officers for Utahand sent
with them a military force lorfor their protec-
tion and to aid as a posse comitatus in case
of need in the execution of the laws

president buchanan further said in
his message to congress of december

whilst governor young has been both
governor and superintendent of india af-
fairfai b liehe has been at the same
tunetime head of the church calledcaked the laiter
day saints and professes to govern its
members and dispose of their property by
direct inspiration and authority from the
almighty his power has been therefore
absolute over the church undind state

and again
all the officers of the united states ju-

dicial and executive wwithith wethe exception of
two indian agents have found it necessaryessaiy
torfor their personal safety to withdraw from
the territory and there no longer remainsany government in utah but the despotism
of brigham young

and secretary floyd in his report
from the war department said

from the first hour they fixed themselvestherin that remote and aalmostmost inaccessible
region of our territory from which they are
now sending defiance to the sovereigneign
power their whole plan has been to prepare
tor a successful secession from the auchoi
ity of the united states and a permanent
establishment of their own

governor young issued a proclama-
tion in the midst of these events
ordering the troops of the territory to
be ready to move at a moments natleanOt lea
and forbiddingforbiddint all armed forces from
coming into the territory on any pre-
tense whatever and general wells
lieutenant general commanding the
nauvoo legion sent to the officer in
command of tilethe united states forces
a cocopy of the proclamation of gover-
nor votingyoung and directing him to

with from the
the same route he entered

prudencerude nee prevented the conflict of
arms and peace was restoredaresuyour committee as already stated in
a former report hasbas no disposition to
recommend any measure to the house
which will invade the sanctity of any
religious faith however wrong in their
opinion it rynay be butbat the distinction
between overt acts resulting from be-
lief which the law makes criminal
and the rights of opinion and to wor-
ship god according to the dictates of
conscience was so fully stated in the
report as not to need repetition here

inn view of the history given of this
people and of their actions years ago
and of the persistence to which they
adhered to the polygamous relations
despite the laws made to suppress
crime and of the necessity of making

I1 every constitutional effort to put the
territory of utah into a position forfoi

I1 admission into the union as a state
I1 free from the presence of this criminal
relation your committee have concoit

the provisions of the senate
bill with great eare in the sections un-
der consideration

it has been Bv bly argued by counsel
for the mormonscormons before the committee
that the corporation of the church can-
not be annulled that it is a private
corporation that congress canno tany

i

tion of such a corporate contract and
that the act of july 1862 12 stats at
large1501 which annulled that law
granting the charter Is inoperative and
unconstitutional at least so far as the
corporate power exercised prior to the
annulling act has resulted in property
or other rights to the corporation

your committee do not feel it neces-
sarygary tto0 ggo0 fully into all the questions
whicheh araree germane to that before it for
decision

As preliminary to the discussionliscus sion the
committee do not hesitate to express
their dissent from the twelfth section
of the senate bill the effect of which
would be that the conduct of the cor-
porate church of jesus christ of
latter day saints would be controlled
by trustees of the church in conjconjunctionunction
with trustees appointed by the presi-
dent this union of trustees of the
church and those otof the government
cana ot be distinguished from a
union of church and state and a law
respecting thlethe establishment otof relig-
ioni0 1 1 nor can it be other than a limit-
ation1 ti0 n on the free exercise of religion
when a who control inia mat

of faith and discipline are ap-
pointed by the president this section
would really resemble if it be not in
fact an establishment of the mormon
church by law to be controlled by the
government

your committee recommend an an-
nulment and dissolution of

is clearly public policy if it
can constitutionally be done

first its policy is shown from the
enormous power of the corporation to
increase its weansmeans and influence in the
infant statediate all the reasons which
navehave induced the mortmain acts of the
mother count ryland all the evils which
must follow unlimited power of the
church tote take and hold lands and
other property which evils are begin

ningding to show themselves in our own
country should lead the legislative
authority to look withwim jealousy on this
tentendencydenci and to check it in its beanbegin-
nings ecclesiastics clothed with
property which is toso potential an in-
fluence lain every state would invade
the province of the state as disastrous-
ly to religion and corruptly for tuethe
state as when the state invades the
province of the church and these
reasons increase in force when as in
this case the church has shown suchbuch
an inherent tendency to control the
state and master its fate

but can congress take away this
charter several reasons make it cheurclear
that it can be done without any strained
construction of authority

1 both the chartercliarter of the church
and of the emigration fund company
were null ab initioinirio for lack olof power as
has been pointed out

2 the acts confirming these null
charters were probably ineffectual be-
cause of the doctrine that what is void
ab initioinirio cannot be confirmed but only
whatwhal is voidable

3 it is a matter of grave doubt
whether the organic act authorized the
original grantgrad of such charters as these
were

4 the organic act expressly pro-
vides that all laws passed by the territ-
orial lelegislature shall be submitted
to the congress of the united states
and if disapproved shall be null and of
no effect this power whenever ex-
ercised makes the original law null
not only hereafter but of no effect
if disapproval only nullifies its effect
for the future no force will be given
to the last words

but this power to annul is indepen-
dent of the reservation of it in this act
see national bank v county of

yanktonYank tou U S reports
5 the emigration fund act trenches

upon the powerpower of congress as to for-
eign emigration and assumes to regu-
late a matter neither delegated to it
nor within its authority

but both laws are unconstitutional
for without going into the question
in extensorextenso it is obvious it divgiveses a 1espre

ference to this form of religion over
everevery other none othertherisis incorpor-
ated and much less with such power
to aacquire property so far from it
the legislatureture of utah never passed
any act for other religious sects until
1878 when a very inadequate law was
passed allowing religious corporations
no more real estate than is necessaryessaiyessai y
for their purposes acts 1878 p 4au

A law which discriminates thus in fa-
vor of one form of relireligionion overanother
is in a sense 11 a law
thebe establishment of religion it
gives preference and advantage to one
over another which is of tilethe essence
of a church establishment allail must
be equally free none must have any
advantage in privilege or right

6 butbat your committee can have no
doubt that congress which possesses
all original power over the territories
and whose power is exercised only de-
rivativelyively by the territorialTerri toral lelegislatureIslature
haslas the right tuto avoid the act of its
subordinate agency and assert its
own policy without bitin bound in
any degreedegree by the act of the territ-
ory

with these views of the power of
congressConeresa your committee recommendito cucutt up by the roots this church es-
tablishment with the emigration
fund company as its attachment and
to authorize judicial proceedings un-
der direction of the attorney general
for dealing with the property rirightslits ac-
cording

ac-
cordine to law and equity

in fact tilethe emigration fund com-
pany is dependent for its being upon
the church its officers are appointed
by the church corporation and if the
latter is dissolved its parasite cannot
survive

no one can readlead the terms of the act
incorporating the church of jesus
christ of latter day saints and fail
to see is a
establishment of religion its un-
limited power to acquire property its
self assertion of authority in the
lord over marriage and iiiin the disci-
pline of its members and the specific
reference to its peculiar creed in the
absence otof like grant of privilege to
other religious creeds show the pur-
pose of its authors as well as the re
sult its existence to be an estab-
lishmentlishlith ment of the mormon church on a
foundation of privilege denied or not
granted to any other and which if

and would give
it all the authority and influence in the
infant state of an ecclesiastical
lish ment

it has been argued before the com-
mittee that this iii a private and not a
bublic
public corporation and hence would
be bybv a state law under
the dartmouth college case 4 whea-
ton ER and is equally so by congress

no decisiondeci bion is known to your com-
mittee in which this limit hashai been ap-
plied to the authority of congress on
the contrary though in the legal ten
der cases congress was at first held to
have no such power over contracts

yet finally the
supreme court decided that it had in
the absence of any decision to the con-
trary it would seem to be a corollary
from this last decision that if congress
could impair the obligation of a con-
tract between A and b it would notdot be
forbidden to do so in regard to a con-
tract between the government and an
individualindividualsli however contrary to the
public policy it ight be

but your coulcommittemitte are not willing to
concede that these corporations are
private corporations only

1 there are no stockholders and no
persons definitelydefinitelv entitled to the
property the members of the church
are interested in it but only as longdoncasas
they are members when they cease


