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THE ELECTION OF terri-torial OFFICERS

IT will be remembered that at the gen-
eral election of 1883 the utah com-
missionersners issued an order against the
election of territorial officers an-
nouncingnouncing that ballots containing0 votes
for such officers would be rejected
we took occasion at the time to show
the lack of authority on thepart of the
commissioners to rule on that ques-
tion and also the error oflof their posi-
tion supposing they pospossessedsewedseVed that
authority for common sense would
say that the presence on a ballot of the
name of some person for an office not
to be voted for would not vitiate the
vote for thesethose officers to be voted for
so longiong as the voter plainly designated
the offices to be filled and the persons
whom he wished to tillnill them the pres-
ence of any name for any office in ad-
dition would make no difference to the
validity of nisills vote for those offices
about which there was no
dispute we furtherfarther shered
the fallacy of the opinion
of the commissioners that the terri-
torial offices were to be filled bby the
nomination of the governor ayand the
appointment with him of the legisl-
ative council and cited the laws of
utah which made those offices elective
and decisions ot the supreme court
of the united states sustaining the
validity of those laws

this year is the time for the election
of anuma numberberofof territorial officers and
the territorial central committee took
steps to have this matter ffullyully dis-
cussed if possible before the com-
missionersners so as to obtain a different
ruling application was made for a
hearing which was promised but
meanwhile the commissioners became
scattered some going east and others
on a trip to the borthnorth on the return
of commissioners ramsay and carl-
ton they were again appealed to but
they wished to wait for the com-
ing of commissioner paddock
and thus the matter was put
off until todayto day when the counsel
for the peoples party waited upon the
two gentlemen namednamed no other com-
missioner having yet arrived and sub-
mitted the following brief which we
commend to the attention of the pub-
lic as a terse concise plain anandd irre-
futable argument on the peoples side
of this important question attention
was orally called to the fact that the
commissioners ruling of 1883 wasivas at
variance with that of 1882 in the election
for delegates to congress chairmanramsay express edno opinion oilon the
matter but said the brief would have
to be referred to the district attorney 9

and promised that a decision should be
given as early as possible

the election takes place next mon
day and every days delay makes this
matter more urgent As to the right
of it we have not the smallest boatdoubt
what the commissioners shall decide
is quite another thing we wait as
patiently as possible for the decisionpereherenere is the aargumentament presented this
morning by yontonhon F S richardsricklchards of
counsel for the peoples party ftit is
worth reading and deserves thoughtful
consideration
to the utah commission
an order made by the commission

dated july ad 1883 as printed in the
volume ofof reports rules etc of the
commission Is as follows

ORDER OF THE COMMISSIcommissionOX
ADOPTED JULY 2 1883

A communication was received
from the hon john sharp cchairman
peoples territorial centgrafcentral commit-
tee and submitted to the chairman
askinasking answers to the following ques-
tions

will voting for at the next general
election in ththis territory candidates
for the offices of territorial treasurer
auditor of publicbublic accounts superin-
tendent districtSiof strictdistrict schools and com-
missionersners to locate university lands
upon the same ballots with candidates
torlor members of the legislative assem-
bly and countcounty and freprecinct offices
invalidate sucsuch ballots entirely or
will such ballots be counted for mem-
bers of the legislative assembly and
for county and precinct offices and the
voting for candidates torlor territorial
offices be treated as surplusage

after careful consideration by the
commission ordered that the sec-
retary of the commission is directed
to state in reply thereto that ballots
voted at the coming election august
eth 1883 containing the names of
candidates for other offices than those
designated to be filled by the commcommis-
sion

is
will be rejected and not counted

for anyny purpose 11

the decision so given is not satisfac-
tory to the person and partypresenting
the question and the commission hav-
ing expressed a willingness to hear
arenareuargumentsmmentsants on the subject in their be-
half wetse respectfully submit the fol-
lowing views

As thetile decision reads it mamayy have
been intended to apply only to the
special election of 1883 to MIfill vacancies
itif so the question now would relate to
its extension to the general august
election of this year ifft however the
decision was intended as a general
rule applicable to all elections in utah
then the question is should it not be
rescinded as an erroneous declaration
of law and of principles applicable to
the canvass ot votes and the ascer-
tainmenttainment of therillthe will of the voters

we submit that on the authority of
adjudged cases and in accordance with
the universal principles appliceapplicableableabie to
such cases the decision is erroneous
in respect to any election in utah

whether general or special the ulti-
mate authority on such questions is the
decisions of thetile courts and though weve
do not thidfeid a large number of adjudged
cases those found are harmonious
and we have not been able to find a
decision or a dictum sustaining the
rule

there is no statute in utah materi-
ally affecting the question section 13
of chapter eleven of the laws of 1878
provides every voter shall desig-
nate on a single ballot written or
printed the name of the person or
persons voted for with a pertinent
4designationiesdes lination of the office to be tilled

this statute only has the effect to
confine the voter to a single ballot and
it will be found that the registration
list and the manner of checking the
names of voters as they vote arearc only
applicable to one ballot in some
states a ballot for each separate class
of officers maybemay be voted but in such
cases the registration list has to be
arranged to check the vote according-
ly and showshoy to which boxes the ballots
voted belong

the remainder of the statute is only
declaratory of what the voter must do10
even without a statute to declare his
intention so the canvassers can asceraicer
tain it and the fact that a vote is by
ballot implies that the voter must do
in these respects all that the statute
prescribes

in carpentera enter vs I1ely1 1 Wswisconsinansin
pacepasepa e 404 0rfa ballot hadla beenn castcast con-
taining

on-d
tai- talt11liii the namesname of two perpersons0 for
senator but one senator couldid be
elected the ballotbailot was formal as to
other offices and candicandidatesdatesoates to fill
them the canvassers rejected the
whole ballot under the following
statute

secsecsee 28 every elector shallshail vote by
ballot in the town or ward where he
resides at the time of the election and
each person offering to vote shallshailshallshail de-
liver his ballot to one of the inspectors
in the presence of the board the bal-
lot shallahallha1I be a paper ticket which shallcottcontainal writtenwrittenortenonor printed or partly
written and partly printed the namesnames
of the persons for whom the elector
intends togtoovotesote and shall designate the
office to which each personpersan so named is
intended by him to be chosen but no
ballot shall contain a greater num ber
of names of persons designated to any
office than there are persons to be
chosen at the election to till such
office

the supreme court says the bal-
lotI1 ot cast in magnolia which was reject-
ed by the town canvassers because it
contained the names of two
persons for the office of senator
should have been counted for the re-
spondentsspondent a candidate for the office ofdistrictWidistrictstrict attorney that ballot wasvas
undoubtedly bad so far as the office of
senator was concerned there was to
be but one senator elected at that
election in the magnolia sena-
torial district while the ballot con-
tained the names of two persons des-
ignated for the office and as a matter
of hourseltcourseit was impossible to tell who
was intended to be voted for secsee 28
chap 6 KR S

but the fact that the ballot was not
good as to the office of senator did
not necessarily vitiate the whole bal-
lot it was with the exception of this
circumstance enentirely regular as to
theloe attorney other
officers upon the ticket and we can see
no valid objection to counting it as to
themhem

t frequently happens that an elec-
tor through inadvertence or mistake
casts a ballot which contains the
names otof more than one person torfor thesame office while there are a dozen
other names upon it for as many dif-ferent offices allali regular and proper
and it seems ratherrether a rigorous rule to
declare that he shall lose his vote as to
all because the ballot is bad iuin one
particular if he loses his vote as to
the office for which his ballot is double
it would seem to be all that public
policy the security of the ballot box
or a sound construction of the statute
require

in the people ex felfei vs oldenholdenJI
california 12 1 two ballots had been
cast on each of which the names of
candidates and the offices to be filled
by triem where three times repeated
but in each repetition the same person
was named for the same office thecanvassers counted each as oneoue vavoteC
but it was claimed each was in factact
three votes and under the statute tiietile
whole ballot must be rejected thecourt sustained the action of the can-
vassers saying i

it is claimedclaimed that these pieces of
paper were each three tickettickets4 folded
totogethere er within the meaningmeanin of the
thirthirty fourth section of the act reuregure u
latinglatin elections woodswooda digest 0 p
37 9 whichic provides that where two
ticketst ets are found folded together they
shall both be rejected in our judg-
ment this point is not well made tietoetletwenty fourth section definesdennes a ballot
to belabe a paper ticket containing tuenames of the persons lorfor whom ane
elector intends to vote andami designat-
ing the office to which each permonpersonperz 1011lull

1
so

namenameddissois so intended by him to bbec
chosen thus a ballot or a ticket isiaa single piece of paper containing thenames of the candidates and tiletiie liliicesloesfor which they are running ii ahe
elector were to write the lameshamesilailieslles of tiietile
candidatescandidate upon his ticket twice orthree or more times liehe duesdoes not there-by make it more than one ticket so
longiong as there is but a single piece ofpaper there can be but one ticket andif it can be discovered therefroin whoare voted for and the offices for which
each was intended to belle chosenit mustfaustbe counted as one ballot notwithstand-ing the voter may have through inad-
vertencevertence or otherwise repeated thenames and fai 1 s beinglie r but one piece

of paper it can be but one ticket and
can only be counted as one vote
cushing in his work on the law and
practice of legislative assemblies at
page 4010 section observes if aeaballotbailotaieafelot happens to have the same name
written or printed on it more than
once it is not therefore to be rejected
because as it is but one piece ofof paper
it cannot be counted as more than one
vote and though the same name is
written on it several times it is yet
but one name thus where ballotsballots are
preparedprepa for distribution ininthethe usual
way practisedpracticed in some of the states
that is bybv the name of the candidate
being written or printed several times
on the same slip of paper for the pur-
pose of being cut into separate ballots
and being nearly cut apart but so as
to adhere together at one end and an
elector inadvertently puts two votes
not entirely separated into the box
they will be counted as one ballot un-
less there are circumstances present
which afford a presumption of ffraud-
ulent intent case they must
either be rejected or the whole ballot
set aside

in coffey Ysvs edmonds cali-
fornia a vigilant elector who in-
tendedtended to vote for hancock and eng-
lish not finding their names on lishis
ticket wrote onoll it in pencil forpresident hancock and english
the ballotbailot was counted for otner of-
fices and the supreme court sustain-
ed the action

the mississippi code providesp that
if any ticket shall contain the names

of more persons for any offic thanethan
such elector has a right to vote forsor
such bollot shall not be counted
held that the fact that a ticket con-
tains more names for constable than
could be voted for is no ground for
rejectingting it as a ballot for assessor

perkins vs Carrawcarrawayav 59 miss
13 VU S dig N yS 1p oisaig becssees band5 and 7

in the people vs cook 8 N Y
court of appeals page 67 the votes

for state officers were under the sepa-
rate heading state 11 and the statute
was like that of mississippi just
quoted the contest involved the of-
ficeficelice of state treasurer A ballot con-
tained the names of candidates for
the state offices under the proper
heading and had at the bottom under
the same heading for county
judge ezra graves I1 the court sayssaya

whateverwhatever effect this might have upon
the ballot for county judge it had none
upon other candidates on the state
ticket the statute forbids inserting
on the same ballot more than one name
forforthethe same office

mccrary in his work on elections
lays down the same doctrines andana
principles at pages and

the negative of the decision of the
CommissiCommisskmolloil is not only maintained byb
all the judicial authority we cabanycan nindfind
but the universal principles applicable
to elections require the same conclu-
sion

the object of all election laws
should be to enable the voter to ex-
press his choice of persons to tillfill
specified offices with as little formal-
ity and technicality as possible and
when his choice of the person for the
office is expressed so as to convey his
intention to the canvassers with rea-
sonable certainty the law must be
construed to give his inten-
tion effect

all rules of law says judge
cooley I1 I1 which are applied 0too the ex-
pression in constitutional form of the
popular will should aim to give effect
to the intention of the electors and
any arbitrary rule chica tsis to have any
other effect without corresponding
benefit it is a wrong done to the par-
ties who chance to be affected by iland
to the public at large

mccrary on elections p
I1 A ballot is to be construed in the

if- tlitlight of surrounding circumstances in
tiletiie same mannerluanner and to the same ex-
tent as a written collcolicontracttract it cannot
be contradicted but it may be ex-
plainedpla ined 11

same p
if a ballot expresses the intention of

the voter without a reasonable doubt
it is sufficient though technically
inaccurate

56 iowalowa
in revising elections the court must

give to contested ballots such a con-
structionbtst as will make them valid iiif
they are capable ot it

45 iowalowa
in preston vs culbertsoncuibertson 58 cali-

fornia lusius the polls of a precinct had
been opened a short distance but in
plain view from the place appointed
by the supervisors

the court says the important
question in election cases is have the
qualified electors been deprived of a
fair opportunity of expressing their
referencepreferenceference mere irregularities whichgedo0 not affect the final result should be
d ire added

it is manifest that if but a single of-
fice is to be filled by a single officer
and tae ballot contains two or more
names for the office there is no way of
ascertaining the intention of the voter
asai to which of the persons liehe desires to
tillfill the ollicofficee on this point he liashas ex-
pressed no intention and the defect is
I1incurableneu rablerabie no sufficient guide to his
intention can be drawn from the order
in which the names stand oilon the ballot
and to assume that had he known he
could vote for only one he would have
selected the first name is mere con-
jecture and declaring for him an in-
tentionte he has not expressed this
rule was held to apply in a case where
three llalianamessuesanes one tilethe name of a person
ineligible were voted to fill two offices
on tithe groundround that there was no evi-
dence tietoe voter knew one was in eligi

ble and that thethol canvassers had no
power to determine eligibility

butchenbut when the voter properly desig-
nates on the ballot ollices to aec filled
and persons to fillfili them is his inten-
tion in these respects any less certain
or any the less certainly expressed be-
cause kehe designates on the same ballot
offices not elective and persons to fill
those offices if a choice properly ex-
pressed is the substance of a ballot
the vote is perfect so far as it relates
to offices to be tilled

the result of the decision of the
commission carried to its conse-
quencesquences wouldI1 be alarming theoulethe ruleruie
makes every voter judyejudge at his peril
what offices arearc to be billedfilled at any
election and the number of persons
lawfully entitled to hold tiletiie offices
cases havenave arisen where the entire
community believed an office was to be
filled at a given election and voted ac-
cordingly but the court finally held
that the term of the incumbent had not
expired aud there was no vacant office
to tillfill such a decision under the rule
in question would make every ballot
for every office cast at that election
void

the fact that the canvassers had or
had not counted them would make no
difference if the ballots were illegal
because containing a name for an obbeonceoffice
net then elective the canvassers could
not make themtheiu legal by counting them
and if they were valid in other respects
notwithstanding the additional name
they should be counted

the objection to the decision of the
commission extends to what it

announces but also what it implies
it implies that the canvassing boardsboaras
appointed by the commission have the
power to cleterminedetermine what offices are
elective and may be voted for and to
refuse to count the votes cast for per-
sons to fill any other offices

we submit that no such power is
given to them by statute landand the exer-
cise of such powers is entirely beyond
the authority usually given to such
boards

the statute powers of the canvassers
arearc easily found section 4i of the ed-
munds act after vacating the election
offices in utah proceeds
and each and every duty relating to

the registration of voters the conduct
of elections the receivereceivinginggug or rejection
of votes and the canvassing and re-
turning of tilethe same and thethel issuing of
certificates or other evidence of efeeelec-
tion in said Territory shallshail until other
provisions be maderymade by the legislative
assembly of is herein-
after by this be per-
formed under the existing laws of the
united states and said territory by
proper persons who shall be appoint-
ed to execute such offices and perform
such duties by a board of five persons
to be appointed by the presidentdentcent etc

these provisions are free from allalialiaji
ambiguity the election offices are
vavacatedbated and instead of filling them by
election or appointment the gowerpowerpower to
fill is vested in the board of five per-
sons when these appointments are
made the election offices are again
filled and each and every duty of the
former offmeersofficers under tiletiie law at once
devolves upon tilethe appointees from
thenceforth thelahthe law is the mandatory
guide of those officers as fully as if

or ap-
pointed

the power of the board of tivelise per-
sons hashaa been exercised and is at an
end except in one particular the
ocal returns for members of the legi-
slativeislative assembly are made to thetrethe
board who make the final canvass and
certify to the election 01of those officers
the appointing pomerpower has no direction
over the officers any more than the peo-
ple would have after an election

As the act was intended to be tem-
porary it does not even provide for
successive appointments by the board
but on the contrary directs that until
the legislature provides otherwise the
appointees shashallshail hold A strict con-
structionst would terminate the power
immediately on thetile appointments but
as no provision for ensuing vacancies
Iss made it may be that the powerowerowen
should from necessity be extenextendedniiuil to
such cases this is immaterial atresentpresent we assumeassum e that the canvass
ingum boards aaree holding by regular ap-
pointmentp and merely point output thattheyheyt have no power not conferred by
tthehe utah statute or by general princi-
ples of law in respect to matters in
which the statute is silent the ques-
tion now doesdocs not relate to any wat-ters

mat-
ters in section 9 except the clause
relreirelatingaang to the canvass and return of
the votes and as the section refers us
to the law as the guide to the cancallvas erners duties and doesdocs not purport
to introduce any new system of lawsjawsaws
or permit either the commission or its
appointees to annul old or to make
ananyv new laws we necessarily
relreirelerreierer to the utah statute

all the provisions of law relating to
theele duties of canvassers are found inchapter eleven of the laws of 181878is
sections 16 to 22 inclusive it is on y
necessary to copy sections IG16 andana IT17
which relates to the precinct canvass
because the subsequent canvassescanvasses areonly summaries of those returnssecsecsee 16 the canvass shall cocom-
mence

in
by the judges who have acted as

clerks of the election comparing theirrespective lists and ascertaining iromfromsaidaidtaidi lists the number of votes castthe box shall then be opened and the
ballots therein taken out and counted
clerks
bby the judges and the judges acting asclerks shall each make a list of all thepersons vo the presiding judge
shall then proceed to open the ballots
and call off therefroin the names of thepersons voted for alliailian 1I the offices theyare intended to tillfill and the judges
acting as clerkslerlleri s shall take an account

of the same upon their lists and all
the ballots shall be immediately re-
turned to the ballot box and the bal-
lot box shall be locked and securely
sealed 11

secsecsee 17 after the canvass shall
have beena completedcomial eted the judges of
election shall add up and determine
the number of votes cast for each per-
son for the several ofofficesflees which re-
sult shall be placed on the lists made
bby the judges acting as clerks of the
eelectionaction and the angesjudges shall there-
upon certify to tilethe samesalue and forward
alitheallali the lists securely sealed together
with the ballot box to the clerk of the
county court by a qualified voter of
ulleulie county who shall before taking
the same take and subscribe an oath to
the effect that lie will deliver the same
to thetile said clerk without unnecessary
delay and that lidwillhe will useilse lilsliis utmost
ability to prevent any interference
whatever therewith by anyally permonperson
whatsoever

section 16 specifically provides that
the presiding judge shall call jhomfrom tirair

ballots the names of persons voted for
and the offices they are intended to
fill and the clerks shallshail take an account
of the hamesame on their lists the names
and offices oilon the ballotbailot areail checan
vasser4 look to they are
to make a list of such persons and offices
as they think should be onoil the balloterballotor
of such persons and ollicesoffices aas some
other person mayluay have advised them
should be on the ballot their duty is
to truly set forth what the elecelectors
have done and that ends their whole
duty

section 17 provides for adding up
and determining the number of votes
castmst for each person for the several
offices and that the result shall inbe
placed on ahe lists certified and for-
wardedvarded a

thelahthe law makes it the duty of canvas-
sers to show what the electors have
done and nothing else with the con-
sequences of the vote they are not con-
cerned whether thetile result elects any
one oi Nvhether the office voted for ex-
ists or is elective or the election
properly held are matters to be other-
wise determined if ministerial off-
icers like canvassers are judges of
matters of law and fact respecting the
propriety and effect of the action of the
electors their decision would be final
and arrest further inquiry and stop s 11

the election machinery one desiring
to contest an electionClectia a wouldwouid be dde-
prived

e
ed cfallof allali means to do so the

omission to count the votes suppresses
the fundamental evidence and it
would be impossible to go to every
elector and prove irowh gowhehe voted when
the number of cotesrotes cast for each per-
son foran office is returned and madea record the evidence necessary to
protect the rights of the candidates is
preserved this Is just what the daiva av

commands and what is intended theeffect of the vote is another matter
this is not only the statute law but in
these respects the statute conforms to
usage anaandand principle most of the ad-
judged cases have arisen out of the ac-
tion of dountycounty or state canvassers
whose dutyauty it was to summarize pri-
mary returns but the principles an-
nounced are applicable to all canvas-
sing boards and the reasons for lim-
iting superior boards to mere ministe-
rial duties are much more imperative
in respect to the primarymccrary on elections sec 81 says
it is well settled that the duties of

canvassing officers are purely ministe-
rial and extend only to the casting up
of the votes analld awarding the certifi-
cate to taetat person having the highest
number they have no judicial pow-
er

quoting from missouri the
author says when a finistministerialerial off-
icer leaves his proper sphere and at-
tempts to exercise judicial functions
he is exceeding the limitslimits of the law
and is guilty 0of usurpation

and again to permitpernittaa mere min-
isterialerial officer arbitrarily to reject re-
turnsurns at his mere capricecaprine or pleasure
is to infringe or destroy the rights of
parties without joileenotice or appoopportunity
to be heard a thing which the law ab-
hors and proprohibits

the last clause relates to a board
canvassing primary returns and the
evil referred to would not be so great
or irremediable after the primary
boards had preserved the evidence otof
the vote as that of the primary board
refusing to count the votes and hupbup
pressing the whole evidence of what
the electors had done

the case of attorney general Ysvs
barstow ath wisconsin involved the
title to tietheane office of governor of the
state and speaking of the power of
canvassers the court says the can-
vassing officers are to add up and cer-
tify by calculation the number of votes
given for any office they have no dis-
cretion to hearbear and take proof as to

even is morally certain
that monstrous frauds have been per-
petratedpetrated

quoting from barbour 77 meluccrary secsecsee 8184 cites they the can-
vassers are not at liberty to receive
evidence of anything outside of the re-
turns themselves their duty consists
in a simple matter of arithmetic

the author shows that canvassing
boards must determine whether the
papers presented as returns are
such andoeand of course a primary board
would have to determine whwhetheretheraa
ballot contained such a designation nfrif
persons for certain offices that it was
entitled to be counted these matters
must be determined from the face of
the papers and when favorifavorablybly deter-
mined the remainder of thethle duties are
arithmetical

the author then shows sec EQ4 that
the doctrine ththatat caanva aw boards
and return judges arearc off-
icers possessing noilo discretionary or


