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iuin this that the court had no juris-
diction to pass judgment against
your petitioner on the indictment
for adultery for the reason that the
offoffenseellse charged isia the same as that
contained and set out in the action
indictment and records for unlawful
cohabitation that the prosecution
and conviction for unlawful cohabi-
tation barred any further prosecu-
tion or proceedings and that the
court had no jurisdiction or power
to take any action upon the indict-
ment for adultery 1 the petition
concludes with a prayer that a writ
of habeas corpus issue to the end
that he maybemay be discharged from I1im-
prisonment

rn

the district attorney hashah appeared
upon this application and denies
the petitionerspetitioners right to the writ

it will readily be seen from the
foregoing statement that the peti-
tioner was regularly indicted con-
victedevicted and sentenced for the primecrime
of adultery and that there is no il-
legality appearing upon the record
thereof but that the petitioner is
seeking to impeach or destroy this
record by alleging and showing the
existence of another made in an-
other case and which is entirely
separate and distinct and which if
the facts set out in his petition are
true might have constituted a good
defense to the charge of adultery if
interposed by plea of former con-
viction in the trial court and the
question presented to us iss whether
the defense of a former conviction
upon a prior prosecution can be
made available for the first time on
an application for a writ of habeas
corpus in this court after conviction
on plea of guilty without pleading
it or in any way calling it to the
attention of the trial court

the code of criminal procedure of
this territory provides as follows

sec there arearca fourfour kinds
of pleas to an indictment A plea
of

I1

III1I guilty
2 not guilty
3 A tomerformer judgment of convic-

tion or acquittal of the offense
charged which may be pleaded
either vitwithh or without the plea of
not guilty

4 once in jeopardy
sec prescribes the form of

each of these pleas
seesec all matters of fact

tending to establisha defense other
than that specified in the third sub-
division of sec maybe given in
evidence under the plea of not
guilty

sec an issue of fact
arises

1 I upon a plea of not guilty
upon a plea of former convic-

tion or acquittal of the same of
ense

a3 upon a plea of 0once in jeop-
ardy 2

seesec issues of fact must be
tried by jury ariless a trial by jury
he waived in criminalbrina inal cases not
amounting to felony by the consent
of both parties expressed in open
courlandcourtcourtandand entered in its minutes
2 compiled laws 1888 ppapwandalad

these provisions substantially
follow the common law therhe plan
off former conviction raises an issue

K

of fact and is for trial ryoy jury 1

Archi balds criminal plPI and pr
notelnote1

the petition relies uponu n the cases
of snow 9U S and

nielsen lately decided by
the supreme court of the united
states in the nielsen case nielsen
had been convicted of unlawful co-
habitation and sentenced to the
penitentiary aherArter his term of im-
prisonment had expired he was
agaiagainn prosecuted upon a charge of
adultery alleged to have been com-
mitted within the period covered by
the charge of unlawful cohabitation
and with one of the same women
with whom he was charged to have
unlawfullyunlawful lly cohabited to the charge
of adultery he pleaded the for-

i mer conviction setting up the record
fullfullyyandand averring the identity of
the two charges to this plea the
government demurred the demur-
rer was sustained by the court
and he was put upon trial on his
plea of not guilty before the jury
and was convicted and sentenced
the supreme court of the united
states held that the charge of
adultery was included in the charge
of unlawful cohabitation and that
the demurrer to his plea of former
conviction was improperly sus-
tained and that he should be dis-
charged his former conviction
was a part of the record of his con-
viction for adultery he had plead
it the demurrer to his plea ad-
mitted its truth the same as though
it had been fuufou nd by the verdict of a
juryury A fact had thus been estab-
lished which cleared haimofhim of the
charge and the court had no juris-
diction to proceed further but
nevertheless he was put upon a trial
of his plea of not guilty and con-
victed and sentenced all this ap-
peared inia the record of his convic-
tiontion in the snow case supra the
record was the same

the petitioner claimed that the
court had no jurisdiction over the
offense of adultery charged against
him because as he avers he hadbad
been convicted of the same identical
offense before and he cites the con-
stitutionution of the united states to the
effect that no perse n shall be twice
put in jeopardy the courts how-
ever are the properly constituted
tribunals to determine the question
as to whether a party has oneeonce been
in jjeopardyardy and the district court
in which the petitioner was con-
victed had jurisdiction to determine
that question it is equally clear
that courts have no jurisdiction tpto
imprisonn a person unless he has
committedted some crime but they
have jurisdiction to determine the
fact as to chethwhetlierer the cricrime has
been committed and to proceed
with the inquiry until it is deter-
mined if it is found that no crime
imshas been committed the jurisdiction
of the court ceases but if it has
been then the court has jurisdic-
tion to inflict the punishment
church on habeas corpuspus sections

exports bogana sawyer

when a person is charged with a
crime before a court havingbaving juris-
diction to determine his guilt or in-
nocencenocence and he claims immunity
by breason of a former conviction or

acquittal the burden is upon him tota
plead if in answer to the charge
and to establish it by his evidence
and if lidhe does not do so it is waived
bishops criminal procedure seesec

1 whartonsWh artons criminal law seesec
et seq ex parte kau finan 7879

moMG ezex parte bogart 2 saw-
yer state vs webb 74 mo

the question of a former convic-
tion was a matter of defense and
was a question for the determina-
tion of the court having jurisdiction
to try the charge it involvesinvolve a
question of fact the identity of the
offenoffenses charged the existence and
priority otof the record relied upon
and on habeas corpus this court can-
notcottrytry such an issue FO parte
bogart supra state vs webb
supra church on habeas corpus
seesec

it is also claimed that the judg
ment was void because it was passed
in less than six hours after the plea
of guilty was entered and was
therefore in violation of the statute
alithee copy of the record attached to
the petition shows that the petition-
er was arraigned and pleaded guilty
and requests that sentence be now

passed upon him on the same
day sentence was imposed the
alq and sentence are separate en
tries on the journal it Is elaimyclaimed
that this shows that less than six
hours intervened betweenbet weeti the ale
and sentence we do not think
this is a necessary inference but if
it was it would beb but a mere irregu-
larity which could not be reviewed
on habeas corpus hurd on habeas
corpus et seq ex parte smith
2 nev

an order should be entered deny-
ing the application

we concur zane C J judd
JJTT J anderson associate jus-
tice

this closes the way to the release
of mr barton from his unlawful im-
prisonment unless upon a showing
of the facts president harrison
chooses to grant a pardon

the maughn case which waswaa set
or that day and postponed till the

dextnext is within the scope of the rul-
ing and he will also be kept JAin
prison1r Ison unless there should be relief
fromfrom another source than the courts

DOMESTIC ECONOMY

I1 advance it is an undeni-
able proposition that there are
two separate branches of the
financial1 power each possess-
ing marked and widely dif-
ferent characteristics and each
requiring correspondscorrespondinglycor angly different
characters to evolve them one of
these branches is the producing and
manufacturing the other one Isis the
trading and speculative A very
little experience and reflection will
enable one to determine the relative
qualifications requisite for the rep
resen tati ves of the two branches
while each should possess energy
and vim andaad be thoroughly imbued
with the spirit of hisbis work the one
may be of slower thought than the
other but must possess that dogged
perseverance and invincibleIii per-
tinacitycinactinacityI1 ty of purposepu that shows


