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iu this, *that the court had no juris-
diction to pass judgment against
your petitioner on the indictment
for ndultery, for the reason that the
offense charged is the same as that
contained and set out in the nction,
indictment and records foruniawful
cochabitation; that the prosecution
and coaviction for unlawful cobabi-
tation barred any further prosecu-
tion or proceedings, and that the
court had no jurisdiction or power
to take any action upen the indiet-
ment for adultery.” The petition
concludes with a prayer that o writ
of habeas corpus lssue to the end
that he may be dischavged from Im-
prisonment.

The distriet attorney ha<appenred
upon this application, and denies
the petitioner’s right to the writ.

It will readily be seen from the

foregoing statement that the peti- |the two charges.. T
tioner was regulavly indicted, con- |gevernment demurred.

| of fact and is for trial ny jury.

{1
Archibald’s Criminal PL and Pr.,
348, Note 1.)

The petition relies upon the cases
of ¢x parie Bnow, 120 /. B. 274, and
ex parfe Nielsen, Intely decided by
the Supreme Court of the United
Btates in the Nielsen eage. Nielsen
had been convicted of unlawful co-
habitation and sentenced to the
penitentinry. Alter histerm of im-
prisonment bnd expired he was
again prosecufed upon a charge of
adultery, alleged to have been com-
'mitted within the period covered by
the charge of unlawiulcohnhitation,

and with one of the same wonen
with whom he was charged to have
unlawfully cohabited. Tothecharge
of adultery he pleaded the for-
mer convletion, setting up the record
fully, and nverring the identity of

'o this plea the
The domur-
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agquittal, the burden is upon him to
plead if in answer to the charge,
and o establish it by his evidenoee;
and if he does not doso it Is waived.
Bishop’s Criminal procedure, sve.
806; 1 Wharton’s Criminal Law, sec.
338 et seq,; ex parfe Kaoufman, 73
Mo., 588; ex puarie Bogart, 2 Baw-
yer, 896; Btate vs Webb, 74 Mo., 833,

The yuestion of n former convic-
tion was n matter of "defense, and
was n guestion for the detefmina-
tion of the court having jurisdiction
totry the charge. 1t Involves n
yuestion of fact—the identity of the
offenses charged, the existence and
priority ot the record relied upon—
and on habeas corpus this court can-
not try such an  issue. parte
Bogart, supra; State vs. Webb,
supra; Church on habras curpus,
| see. 360,

It is also claiined that the judyg
ment was void because it was passed

vigted nand sentenced for the crime | fer was sustalned by  the court, [1n Ivss than six hours after the plea

of adultery, and that there is no ll-
legnlity appearing upon the record
thereof; but that the putitioner is
seelking to impeach or destroy this
record by alleging and showing the
existence of another, made in an-
other case, and which is entirely
scparate nnd distinet; and which, if
the facts set out in his petition are

and he was put upon trial on his
plen of not guilty, before the jury,
and was convicted and sentenced.
The Supreme Court of the United
Btates held that the charge of
adultery was included in the charge
of unlawful cohabitation, and that
the demurrer to his plea of former
conviction was improperiy sus-

true, might have constituted n zood | tained, and that he should bu dis-
defense to the charge of adultery, if| charged. His former eouvictlon

3f guilty was entered, and was
| therefore in violation of the statute.
The copy of therecord atlached to
the petition shows that the petition-
er was arraigned and pleaded guilty,
“and requests that sentence be now
passed upon him.?? On the same
day sentence wns imposed. The
plen and sentunce are separate en-
trieson the journal, It ls claimed
that this shows that less than six
hours intervened Letween the plen

imerposed by plea of former con-| wasa pa

viction in the trial court; and the
questlon presented to us fa whether
the defense of a former conviction
upon @ prier prosecution can be

made avallable for the first time on rjury. A fact had thus been cstab- | on kabeas curpua.
an application for o writ of habeas | lished which cleared him’of the |
curpus in this court affer conviction | eharge, and the gourt had no jurls-i

on pler of gullty, without pleading
it, or in any way calling it to the
sttention of the trizl court.

The code of criininal procedure of
this Territory provides as follows:

See. 201,—There are four kinds
Ol[' pleas to an indictment. A plen
o

“1-—~Guilty .-

“2—Not gnilty.
*g— A former judgment of convic-

rt of the record of his ron-
vigtion for adoltery. He had plead
it. The demurrer to his plea ad-
mitted its truth the same as though
it hnd been found by the verdict of

diction to procecd further. But,
nevertlieless, he wis put upona trinl
of his plen of not guilty, and con-
victed and sentenced. All this ap-
penred tn the record of his convie-
tion. Inthe Snow case, supra, the
record was the same.

The petitioner claimed that the
court had wne jurisdiction over the
oifonse ot aduitery charged agiinst
himbecause, a8 he avers, he had

tion or acquitial of the oflense | been convicted of the same identical
charged, which way be pleaded |offense before; and he cites the Con-

elther with: or without the plea Ofl

not guilty.
“4—Onee in jeopardy.”

Hec. 202 prescribes the form of |

eacl of these pleas.

| put in jeopart

stitution of the United States to the
effect that ne l|*r:r.r.c n shall be twice
¥. The courts, how-
ever, are the properly constituted

tribunals té determine the question

iHee, 205.—Al matters of fact]as to whether uJ:art.y has onee been

tending to establish,n defense other | in jeopardy, an

than that specified in the third sub-
division of Sec. 201 may be given iu
tvidence under the plea of not
guilty.”

“Bee. 216.—An
arises:

“l— Upon n plea of not guilty.

“Upon a plea of former convie-
tion or acquittal of the same of-
ense.

“3-—Upon a plea of once in jeo
andy,” ponap Jeop-

“Her. 217.—1ssues of faet must be
tried by jury unless a trinl by jury
be waived “in Griminal cases not
imounting to fulony, by the consent
of both parties, expressed in open
Court and entered In its ininutes.
2 Compiied Laws, 1888, pp. 697, 608
and 700,

These provisions
follow the common law,

issue of Mcet

hue

the district court
in which the petitioner was con-
victed had jurisdiction to determine
that question. It is eyually clear
that courts bave no jurisdiction to
imprison a person unless he has
committed some crime, but they
have Jurisdiction to deterfnine the
fact ns to whether the crime has
been committed. and to proceed
with the inguiry until it is deter-
mined. [f it is found that no crime
hias been committed, the jurisdiction
of the court ceases; but if it has
hieen, then the court has jurisdic-
tion to inflict the punishment.
Church on hab2as corpus, sections
293, 30B; exparte Bognnt, 2 Bawyer
304,

When o person is charged with a

=

erime before a court having juris-

substantinlly | diction to determine his guilt or in-
Ian | nocence, and he claims immunity | P

of former conviction raises an lssue | by renson of a former eonviction o7l inac

and sentence. We do not think
this s n necessary inference, but if
| it was it would be but a mere irregu-
larity which could not be reviewed
Hurd on kabeas
otg 18, 331 et seq.; ex parte Bmith,
2 Nev. 338,

An order should be entered deny-

ing the npplication.

econcur: Zane, C, J.; Judd,
J.;T. J. Avderson, Associate Jus-
tice.

This closes the way to the release
of Mr, Barton from his unlaw ful im-
prisconment unless, upon n showing
of the facts, President Harrison
chooses to grant a pardon.

The Mnughn case, which waa set
for that day, and postponed till the
nexst, is within the scope of the rul-
ing, and he will also be kept in
prigson uniess there should be rellef
from nnother souree than the courts.

DOMESTIC ECONOMY.

I advance it i an undeni-
able proposition that there are
two separate branches of the

financinl  power, each porsess-
ing marked and widely dif-
fereut characteristics, and each
requiring correspondingly different
chnracters to evolve them. One of
these branehesis the produeing and
manufneturing, the other one is the
trading and speculative. A very
little expericnce and retlection will
analie one to determine the relative
gualifications requisito for the rep-
resentatives of the two branches.
[\Vlaile cach sbould possess energy
and vim, and be thoroughly imbued
[ with the spirit of his work, the gne
may be of stower thought than the
, other, but must possess that dogged
rgeverance and Invincible per-
ity of purpose that shows




