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SENATOR BROWNSbrowinS SPEECHcli
ON THE BILL

A masterly DEFENSE OF

POPULAR AND territorial RIGHTS
1

i vindicated
mnnir BROWNbrows hirnir president it Is not

myrny purpurposepose at present to follow the
example of01 the senator from illinois
and discuss the social question ean
necked with the affairs of utah orr its
church pIlpolityty at a future period in
thedethe debatedebasebae when the bill introducedI1by senator frosno k i
mont Is taken up for conmeconsiderationti ii 1
may give sonesome attention totd I1thatat ques-
tion and I1 may contrast jr 0of
the social evil jnin Uutahtah and other sec-
tions of the union and while I1 have
certainly no justification for these evil
practices in any part of the union I11hallhail be disposed as far as we have
the powerower to applyapply the samegame remedies
for thee extirpateextirpationon of the same evil in
different no and I1 shakishail not
draw distinctdistinctionsroN between crimes
against the family and the staterstate iden-
tical in their character becabecausedisedwse they
are practiced uunder ainaimdifferentferent inanamesmoesroes
mamy purpose at present is to place up-
on the record in connection withuethee
remarks of the senator from illinois
an argument in which I1 shall attempt
to show the unconstitutionality of the
recent legislation already had in con-
nection with utah affairs and theinthe in-
defensible characterha of the IVlegislation0 isolation

4

1proposed
As the senator from 1111illinoisholshois hashag not

been interrupted dur inythe delivery of
hishla remarks and as I1 desire to discuss
a constitutional question of import-
ance I1 respectfully Terequestgrestguest oiof sena-
tors that the thread of my argument
may not be broken by questions pro-
pounded duringluring its delivery after I19haaveaxee conciconelconcludedtided the remarks I1 desire to
makeimake I1 will then very cheerfully res-
pond to any questions iqin connection
with the argument which anyziny senator
ruaymay desire totd propropoundpound

on a former occasion when the billwill
known as the edmunds bill in refer-
ence to affairs in utah was before the
senate I1 took occasion to express my
abhorrence of the practice ofoft polygamyol01 ain
and to deprecate and denouncedenounce ttit m4
now have pending before the senate a
biletobill to amend the provisions of that act
and enlarge the scope of authority
given by it I1 desire toitoltai see the binbill
amended so as to meet any reasonable
expectation that the country may have
on tthehe subject it it can be done without
a palpable violation of the constitu-
tion of the united states which every
senator in this chamber has taken a
solemn oath to support

when the ororiginalandlandiAnal bill was pending
before the senatesenat I1 had not carefully
investigated the whole question and
did wtno tenterenter at length integ the consti-
tutionaltut ional arargument but further re-
flectionfieoIleo tion has satisfied my mindmind beyond a
ieareareasonable doubt that the eighth sec-
tion of the act is a palpable vviolationI1 I1at 1011loli
of the constitution of ththe Tunitedcited
states and is therefore null and void
and that the utah commission which
s acting under that unconstitutional

statute and prescribing test oaths to
voters however amiable and accom-
plished they may be as gentlemen are
acting without authority of law and
that every act performed by them un-
der said eighth section is without law
and every infringement of personal
liberty or lriirlIriprivatevate rights is an unjust
nabie and indefensible usurpation of
power

the eighth section of the act
is the essence of it is in these words

no polygamist bigamist or any person
cohabiting with moremoue than one woman and
no womlulaxi cohabiting with any of0 the per-
sons described aas aforesaid in thishis bentionBectrontion0n
in any territory or other place over whwhichieh
the united states have exclusive jurisdic-
tion shall be entitled to vote at any election
in any such Territory i br other place or be
eligible to elecclecelection 0oy aappointmentp to or be
entitled totd hold any office or place of pub
lie trust honor or emolument in under or
for ananyy such territory or place or under
the Uunitedted states

nownok I1 shallishall undertake to show that
this section ias administered violates at
least a half a dozen provisions of thethet
constitution df the united states if
I1 succeed in showingshowie9 that it violates a
single provision of course every law-
yer must admitdomit that it is a nullity

I1 shall undertake to show mrnir presi-
dent that it Is ai palpable violation of
the following provisions of the con

I1shallishallshail quote and then
make myiny comments
birstri nor shall any personpenson be dode
piphih life libertyhawbawor property
without dueduo processoprocess of law ly

SecondsecondinorunoluNo personparson shallshail be held tzto
or acapital or otherwise in

irimecrime unless on a presentment
or indictment of a grandgnand jury

third in allali criminal prosecutions
the accused shall enjoy the right of a
speedyidy and public rial by an
tifalal the state or didistrictstrict where-
in I1theel crime halihailhall havhavo been com-
mittedmitted 0

I1 I1

fourth he shallshail etinerin wimwlm
the witnesses against him

fifth he shallshail have compulsory pro-
cess forfon obtainingq witnesseswithesses inn hisr

J st M shallghali jibjebleavebrelrei 76 the MIstangetynce
ol01 counsel fonfor his defenses s

person ghailshall Ube com
any criminal case to bee a wit-

ness aagainst
eighthEON A Kou otof attainder shallshail be

passed r fi f i tithoiNinninththol ep0 4 r cI11 itil aiky 174I1 D e
passed

now 1 W I1 droerobosisto0
examinear choso isi ilsilg odand

ihm thaithat tha aactt as Padministeredin stinted

bybv the commcommissionladiadlAm aloviolateslates everyeverk ohieofieone
olof themi 1 1 l

first the canconstitution declares that
no person shallshail be deprived of life
liberty or property without due pro-
cess of law

it is solemnly declared toin the great
charter of english11 liberty thattilno freemanan shashall be taken or
dibdis seized of his freehold or liberties or free
customs or be outlawed or exiled or other
wisemise destroyed or condemned butlut by lawful
judgment af91 hibbli peers or by tlethethe law of the
landarlari

judge blackstone says of this pro-
vision in the great charter that it pro-
tected every individual of the nation
in the free enjoyment of hisbis life his
libetliberliberty and hisUs properly unless declar-
ed to0 bpP forfeited by the judgementjudgement of
his peerspeel or the ladoflaw of the land cormcomm
vol 4 papagee again in volume aiJ
page 39 heia says

and by a varievarlelyof ancient statutesatutesit it is
that no mans lands or goods shall

be seizeseized into the kingkings hands against the
great charter and the law of ththee 1landand and
that no man shall be disinheritdisinheritededgedo or ruttutput onontoutt
of franchisfranchises or freehold unless he bee dulyduit
brought to answer and be by
course oflof lawlair and if anything be done to
the contrary it shall be redressed and
holdenhoiden torsorfarioneforionenone

A
vattel in his standardd work upon

the lawof nations page 33 while treat
ing of the principal objectsobjecta of good
government says

the society is established with a
view of crociprocuringang to whomho0 omelare its membersmeir the necessaries
conveniences and even pleasures of liflifeilfe
and in general everything necessary to theirthein
happiness r of exablingenabling each individual
ppeaceably to enjoy his awilown proppropertyy and t
obtain justice with safety and certainty 1 1 I J

nowyow mrnir president I1 beg you to
bear initt mind that the consconstitution not
only guaranteesguarantees protection to life and
to iilibertyerty but itif also guarantees
like protection to the property of eveevery
citizen he uvito 1 statesI1 th eleighthglit7
section ofA the amunds act as

denies to acry mormon who Is
a citizen of the cpr y of the united
states the riright totd holdhoid office
1ofIif public trust honor or emolument
unless li takes a certainberthin oath pres-
cribed by the commissioners the
constitution of the united states
guaranteesto every such citizen arp
lection of his prproperty which halihailhall notwot
be taken from liim without tubduejub processbrocq
of law it becomes
to inquire whether an officer ha a
Rproperty in his office it1 saso he is pro-
tected inan the enjoyment of it by the
constitution and it can not pe taken
from him without dilgnue process bf laly
an officer I1is one who is legally irlin-

ventedve ted with ahllen office 1 1I1 baconsbacans
abridgment now you wilfvulf
please bear in mind that the eighth
section ofoaththe edmunds act aasg ad-
ministered denies to any one refusing
to takethe testtes oath prescribed by ttheae
commission tilethe right to hold office
what is anati office judjudgec blackstonBlackstoblackstonnc
in his commentaries says

offices which aroarcare a right to exercise a
public otor private employment andandioto talietalle
the feestees and emoluments thereto belonging
are alsoaiso incorporeal hereditaments whetherwlether
public as those of magistrates or private alas
of bailiffsbailiff receiversrecen ers and the like yonforfonaforaat
manman may have an estate in them either to
himself and his heirs or for lifborilfelife or fortor a
term of years pror for during pleasure only

cormcomm 30
by these quotations it appears that a

manianmarmay fayeanhavehaye an estate in inan office
what is the deaninmemeaninganin of the word

estate
in its molt extensive sense it is appliedto

signify everything ofbf nichesriches or for
tune may consist andind includesinclude personal and
real property Boudomlouvierscoensviers lealoalew ilat

having established by authoritiessties
which will not I1 presume be guesques
ed that antin officer has a property jililiin his11191
office and having shown that the con-
stitutionution of the united states cypreexpress-
ly

s
declares that he shall not be depriv-

ededofof that property without due pro-
cess of law it becomes necessary to
inquire whether the elgeigeighthath section 0off
the law andknownN as the Yaedmundsmunds act
which as executed by the comicommissionhission

ivesa mormon of his proproperty in
his loftleeoffice andlaud af9 his right to hold anany
place of public trust honor or
ment itif he refuses to taketalce a certain
test oath prescribed takes his plofloproper
to by due process lolof law or witterwithoutut
lawlawe i i

of hubertsHuber vs reilyn rereport-
ed

ortVin third volume ojof P yF
Smith 60 rpennsylvaniaennyovana reports inin
which thetho aba opinionInigilf of alltthen court
was delivered alypy inakeijadge strongtrona
was very similar to that illiiiiiunderlaerider con-
sideration

by the act of congressollohigress passed wtali
march allali persons drafted for

who dijdildid not report on
notice were declareddeclarei to be deserterdeserters
and in addition to other lawful penal-
ties

e
forthforthafor the6 crime of Oedesertion alallsli per-

sons who committed it werewore declaredecla
to have forfeited their rightslihte of citi i

and their rights to become citi-
zens and wewere declared lucaiucaincapablepable of
holding anyauyolliee of trust or profit un-
der the united states the ulaluialplaintifflitiff
HuberHubewasrivas returned by the proyprovostost
marshalmarshai as a

it is admitted that he wwakta it citizen m
the sylvaniapennsylvaniaenn to
Vvotevoto at-the precinct where teube tendered
is vote if thee dladiaqualificationdisqualification alid not
render him ineligible he tendered the
vote and it was rejected by tilethe mana-
gers of the election on the ground that
he was ar deserter as shown by the
registry of the of the
district ilehe brought shitsilt against tilethe
manager pfaf the for rrefusingft
to permit hirnhim t botbofS otooteof 1 this
statement of faasfads t wass ben-
tered in wra 0oto la 4 n the
courtrt be frnkjil eycuro lyalva

and the court above affirmed the judg-
ment on tha ground that the plaintiff
had hnot been convicted of desertion by

attlyany courtcount martial or any court ot com-
petent jurisdiction havinhaving the authori-
ty to render a final jujudgmentament in the
case and that the penalty could not
attach nor could he bee disfranchisedfranchiseddis
without due process of law As al-
ready stated the case is very much
like therthem one nov under consideration

iliin each case the managers of the
elections declared the voter ineligible
on account ofdf tilethe commission ofif a11

crimerhae of which he had not been con-
victed the only difference being that in
the utah case the voter was required
to swear that hd had committednot the
crimecrim and on his failure to makemike the
catliath waswa disfranchisedfranchiseddis while in the
casecate deldeidecidedlyeded by judge strong the fact
of desertion appeared onell the records
in the provost marshals office and
upon that the managers of the election
heldheid that hahewakwits guilty and thethu
vote jnin neither case was theremere anyauy
triaitrial by A competent tribunal nor any
judgment of conviction rendered by
anyaantsccountcourt0urt of competentnt jurisdiction

I1 shallshailha 1 I1 eadread it few sentences fromfroin the
ableabie opinion Vellyeredcred by judge stronstrong
ia cagecase on pacepago lit he says t

but I1 cancum call fp10limplmindlind no instance inwhich itt has been heldheidd that the ascertain
bator guilt of I1iniint
potipoplnatmft of leiballegallealal penalties eancan liebe in aany
athertlathere rhanchan by trial according to tiletheyivf vf thomhd land or due process of jaw thatis the law of theihu pArparticularticul ar case adminis

by thetb judicial tribunal authorized to
poapox it

alidand I1 can not persuade myself thatthai a
judge of elections or a boahoaboardhoardrd ofat election
officers conscensconstitutedtituted under state laws isid
suchguch a tribunal I1 can nounot think thetherthey
havohave howertopower to try criminal offenders stirl
keretaleta to adjudge the elttitgallt or innocence
4pdt 1an alleged violator of the lawsaws of the
Uunitedcited states A trialtrealtriau before such

c due process of law for the
pu wpm t of to the
meaning of that phrase in the constitution
there areareatit isia true many things diobiowhich
they falmay determine suchbuch as age anaanu resi-
dence 001 a perpenpersonpenson offering to vote iiwhether
liebe has paid taxestaaei andbild whether itif born anarr

ailtalitalienallen helias a certificate of naturalization
these things pertain to the ascertainment of
arutngutapoliticalolioilpolitical lightright I1

buthut whether he has been guilty of- a
criminal offense tand asaa a consequenceconsequence for
feltedfelled hishib right is an enquiry of a different
cliacilacharacterrafter neitheryelyeialther our constitution sorourour
law has conferred uponon the judges of61 elecelic
tiantions anytny such judicial functions thenardThetheyyareyardaroare I1

natnot sworn po0 o try issues inlif criminal caseseases
theywhey have no power to10 compele-

hotleopleI1 the attend-
ance of witnesses and 1their judgment itif
rendered binding upon linoloZerotheritibustribunalal

surely thatis no irilritriaitrialal by due process otof
taxlaylaw pieibe judgment in which 43S no trinal ded huthat leavesleavleaxesthetha acauaccusedkedsed expos-
ed to another triaithial intpto the imposition by that other tribunal of
oletietle lull punishment prescribedscriba by lawaw I1

Aagainainaln on paebage mhd learlearnedlied judge 1

aasi
it may be added that this construction is

notkotonlymot only required by the universally adaad
giltedbitted rules of stastatutorytutory interpretation but
itt is in harmonyharmo nyimithwith1itil tiletiie personal rights se-
cured by thothe and which con-
gress maust bbbeL presumed totd have kept in
viewI1 it givesvesvea to the accused a trial before
fewore fudgesgesaa right to challenge anolian orioil
wrtortunity of defense the privilege of hear

i ng the witnesses against himluin and of call
ng in hisins behalf it preserves to
mnhn the common law presumption of inno
encejence until liehe has been adjudged guilty actaclto the fornisforms of law it gives final-
ity to a single trial if tried byaby a court
martial and acquitted his innocence cabcaacan
neverneter again be calcaicalledI1 ed in question and he can
he made to bufferbudder no part of the penalties
describedprescribed for guilt on the i other hand jat
theihotigetho recrecord ot conviction by a lawful court
be not a prerequisite to suffering thepewdedw

alty of thetile lawaw the actaft of congress may
ivock intolerable hardships tilethe accused
may then be obliged to prove his innocence
whenever the registry of ththe provostro mar

is adduced against him 20 decision of
the board of election ommoffmeersofficers willwar protect
hmhim against tiletiie necessity of renewing hisbis
defense at every subsequent election and
each time with fiacre ased difficulty ariarlarisingrinsin
fromfroni the absence of witkrit
nesses in many cases this may prove a

i grossugross wrongrong
to hold that tilethe acton congress imposes

uupon such the necessity of proving their
innocence without conviction of guilt NOwould
be an unreasonable of theth act
and would be altriattributingbuting to the national
legislature an intention not warranted by
thelanthe languagenage and connection ofilioof aliptile enact-
ment isit follows that the judgment of the
cotist below upon thetile case stated was rirightight
the having been convicted ordeof de-
sertions artion and failure to return to the sc
or ttytsyto report to a provost marshal anand2411notnit
having beendeenbeen isaulsentenced to thetha penpenaltiesalties andnd
forfeitures atthe lav was entitled to vote

I1 I1 I1

halliI1chieffhief austicejustice Wbwoodwardodward concurred
anfn the9 judgment ofbf mhdtiie court andlaandulI1dechberh

1

but I1 do not concur in treating taneie actor
congress asis a valid for I1 believe
t to be an ejchost facto lawlair in respect to all

soldiers except such as commit the brifils of
desertion after the date of0 thotiie lawraw this Is
not a casecare of dadesertionartion subsequent to tiietile
enactment but prior to theeille
oftoff the offense were sucheuch 6aa were fixed byby
law whenwiled the onnoffoffensecnse was committed and it
Is not cocompetentdetent for the Legislatureto in-
creasecrea e th for future cases

and I1 will add inIA this connection
mr president that it is not compe-
tent for congress to punish citizens of
w Territory it or to add penalties farblypolygamyanlyanay committed before the pas-
sage of tho edmunds act or to dis-
franchisefranfrauchisechiso any citizenof a territory for
crimes committed 1 the passage
of the ditdipactt of I1

inlii dorsellaDorseylaexta eadmad0 ad 7 arteratter 5 ellabalabamaatthaaliHa
ormon 1l adlersmersgers to thethuthe

constitution provision that the erline
orbr offenseoffen brobre must be ascertained by dueduodu
coursecourso tff lawandlaw and says the term due
coursobourso cipfpf law has a settled and

ulenningmenning and was intended
to people ainestagainstq privaprivationtio afpff

liberilberliberty or propertypropertyerty in anyauy
aitotheroiher0 rodorode than throught roughprottthee inteintointervenerycu
ua 11

atif abdtbd jjudicial tribunals ofofar the
buttry outnut thisthia lavlag seeks to ascerasce

tainulna a fact exalted into a crimedrime and
punishpunishededitiain a particular manner not
bkb the judgment of a competent court
but by the admission of the offoffenderender
and construing his silence as evidence
of guilt

in the case of green vs biggs 1
curtis circuit court reports
judge curtiscurnis of the supreme court 0of
the united tatesstates presiding in the
circuit court defines what is meant by
the law of the land ilehe says

certainly this does not mean any act
aich the assembly maxmay choose to pass iflydidait dirt thecjelegislative maimarwillwil could inflict a for-
feiture of titticlifeilfe libertIlliberty or property without
9a trialtriai thotha of the cordswords as
they bland in magna Clicilmartaarnaanna as welwellwelilasiiasias ilktik
the american constitution has beenleen that
they require due process of law and jujn

necessarily implied anaand included the
right wailto answersyversyven to 04 concontesttest the charcharaechargee
bifid lehe consequent right to lebe didischargeded

it it is pro ed i

lordlond coke in gi interinterpreta-
tion

pre ta
of these ivorwords1I8 1inA niaafafanaianaalatia Clicilchartaarta

blust 0 51 saysgays they mean due
irdee law in whichlawrich is included
resentmentpresentmentresent mentmont or idindictmentviavlament and being
brought in to ansiansweror thertheuthereto11 0 andknothethe
urllurnslunisuri teofof ourout countrycountry have not re-
laxed this illetit follows 11

says liehe speakLML Mip of the case bafo re
him that a law would precludeeaude
tiletiie accused fromfrolli answering to and
Oncontesting the chargechargo andalid

ahouid condecondemnmiimif him to fifee and
Rforfeiture unheard it he failed to comeom
Visi avithw ith the would deprive
him pfaf his libertyertyorty or property not by
the law 0or the land but by an arbitrary
cativoanand uncounconstitutional exertionI1 of legis-
lative powerer I1

I1 might add other weighty authori-
ties as to the meaulimeaning of kedue process
af lawi but I1 deem it unnecessary
Tthosee already producedced show conclu-
sivelyslety thatthit tilehe bath prescribed by
the commissionerss under the edmunds
tactct is no dledie process of law and

i that it deprives the citizen of utah of
his ppropertyoperty in14 his office without due
praprocessce of JAWjavlaw and without law itsimply prescribes a test oath whichivilleh he
isreais requiredired to take andiaand f lihe refusesrefuges to

i do so his guilt is conclusively prasun
ed and his propertylopett is ttakenlakenan ffromom I1him
TwIvitthouhoui IVynging

alian appoopportunityclity to
contest the truth of the thchargerge and
without requiring proof of it

the supreme chur of the united
Sfateslin the casecaso of the test oath pre-
scribed for lawyers andgud in the tacatecase of
thethamissouri testtVS oath liaraa
ly settled this guestionquestion hlathiat the aepli

of a test bathoath oyor tthe1 requirement
that the party take the oath5 rth before he
can exerieexcrete certain constitutional
rirightsats or before ho can have thetha benefitwhisof hishig is unconstitutional and
of no effect if the requirement that
a lawyer take a testoathbath that he has
not committed a pertain crimeorime before
he canran practise law is not due process
of lawlair and the lawjaw rerequiringquirin it is1 void
and that in a test oath as in the
houri case requiring a minister of the
gospel tnttan swearsw earcar that behasbebashe has not com-
mitted a particular crime before he can
discdisedischargebargo the functions of his
position iq

1
process of law

and the 1hajnawan ainringq it is null andand
goldasoldoid as the 0supreme court liasdias decid-
ed iesit as therilthen I1 should ilklik hear some
lawyer draw a distinction between
themthein and the test oath applied to the
citizen of a territory requiring him to
swear that he has not commitcommittedtedaa par-
ticular crime before lie can discharge
thathe duties of hisbis office

if the law which denies to a lawyerlawver
who hashaq a property in his profession
the right boprato practiceenice till he takes a test
oath and I1if the law which deprives a
minister afpf the gospel of the right to
dldischargeschare thete duties ofbf billitjil office until
he takes a test oath are unconstitu-
tional how cancail a lavjav which requires
a citizen of a territoryy to swear that
he has motnot committed aa particular
crime before he can discharge the du-
ties of hisbis office be constitutionaldional and
valid there can be no leglegalal distinc-
tion drawn beleenbet if one is
a nullity they are all three nullifiesnullitiesties
in two off tilethe cases the supremeauienuie
court of thetile unitedunited stastatestes hasha eex-
pressly

x
ruled that they are nullifiesnullitiesties so

much for the mstfirst objection to the con-
stitutionality of thisWS act i 1

I1 will now proceed toutot consconsider in
moremome concise form some of the other
objections Forceorfor convenienceolivell lunge and as

intimately connected I1 will
consider together the second third
fourth fifth and sixth if

As a statute of thothe congress of the
united states makes bigamybl abuy a crime in
the territoriesT and it by im-
prisonment

in
inint tilethe benten laralI1 sup-

posepose it will notmot be questioned by those
who haveahaveAa most laudalaudableblihii zeolwoalzoal forfoi ltits
suppression that it isig anAH uranousopaufa
mimecrime

the second constitutional objection
above made is that no one shampshallshail RC heldheid
to answer for a capital or ototherwisec

infamous crime without indictment or
presenpresentmenttruent otaofa grand juryjoiy the poly
eunist in utah is made behamistfodoforoore a commission aappointed under the
edmunds act which tenders ji
test oath bequirrequiringhig wmhint to swear that
he Is nothot a bigabigamistinist pr polygamist
andt as construedconstcued by the commission
that bebas notbot pt any time been guilty

hofsotof the offense alidand itif helie refugesrefuses to akeabc
theahe oath cuilieulit is

1 edyevlandeclandabid I1thee punishment that liellehejhallshallshail
neither votevoto llornor holdhoid olliceolceolee I1is inflictedad

hlllhill inlil other words liehe isconiscoll11

presumed to be
guilty blbi a commission acting as court
11lurtjurtirr allnilnudand executioner audand deprived olof
hishia1 nightright to voterote and of his 1111lill

hishisbis domce without fine processpros afpf I1jawaw
and without indictment or presentment
of ajai gmgrandgnandd Jjurury 1

I1 hold therefore second ob-
jection Is well taken alidand the provision
orthoof tile constitution to
Is palpably violated

the third objection is that the aclacudc
violates that provision of ithehe consart litkit

aution which requires a speedy anda
bublicpublic trial by allalian I1impartialTRartial jury th0
constitution proprovidesvi es in such case
first that the accused shall be indictedIndict edledi
byaby a grand jury and then that he shall
be speedily and publicly tried by jury
for this constitutional requirement
which guarantees totot him a speedy andlandi
public trial by luryjury the commission
under fhe edmunds act tenders to mm
a test oath and requires him to swear
that he has not committed a crime and
ifithehe refuses to do it guilt Is conclu-
sively

f
presumed and tthec seritsentenceenceuc is

passed bytheby the officer
eelections or by the commisscommissionloil which
denies to him his nightrightrighettoto vote ortoor toe-
hold his office this proceeding there
fore violates that portion of tthee con-
stitutionution referred to ilmy third object
tion n

my fourth objection is that theaonon r ll11

ution requires in each criminal cadcase U

that the accused shall be confrontedconfrontidtidl
with tiletiie witnesses against him thetho
omnipotent commission acting undertinder
the edmunds act requires that behehejhallshallshail
take the test oathdatil that he did noncomnot cormcomm lfolL 1

mit the crime alidarid if he refuses to do
it ilehe shall be confrontedconfrontedwithwith noho witwits 1

nessesmesses but by the executioner who
eexecutesxecuacu the sentence ofbf the iatilatilaW by
driving him from the polls 41

ing hislili property jn hshis office if liehe hashast
onone pr refusing to permit himmid totoi 1

agtevote or hold an office the act is sl

foreore gra palpable violationiolation of this proviso
ion of the constitutionmy fifth objectobjectionioulou is19 that the act ploll
lates that provision 40of the contconstitutionItfitlow
which guarantees to him compulsorycomp
processe s forfor obtaining witnesses JAin his
favor thethaThe bill permit him il0
ducedilce no witnesses in his favorsavor thethet
trial iss had witnesses inift his
favorfaor and it mattersmattera nothot whether li
committed the crime 0orr whether he 1isthe most innocent man in theTerritoryTerritorya 1

it matters not that he might be ableabie to i
prove by a hundred witnesses that he
never committed the offense the sta-
tute allows him no compulsory process
to bbringriirilnig 0onee of then before thehe courtcountor the commission that has assumedassumedt

in his case but his simplesimpiesimp I1 I1

refusal to taketalie the test oath f

edised 1 heldheid 0too be his conviction and no
witnessgwess Is permitted in his favor 1 I

and nono amieal is provided to any otherothe t

tribunal then the edmunds act vio-
lates this provision of thetild constitution
alsoaiso

myrry sixth objection Is19 that it violatesthat provisprovisionloil of61 the constitution
which guarantees tototthee citizen who is
accused of achime he assistance ofcounsel for nishishis defense As it provides f

for no indictment by a grandbrand urynryuryandalid
no speedy and public trial bybyara traverse
ulryliry as it permits him to16 be confronted
by7 no witnessss against him and denies
hhimim compulsory process to bring intthehe witnesses in his favordivor it follows

g ayasI1

a necessary consequence that in the
case ofbf the triaitrial if we may call such iaati
mockery of justice a triaitrial it denies aitorto
himhixa the assistance of counsel for hkhis
defense and is therefore of
the fundamental of the land 11 J mtrarr

the charge of bigamy 13 a criminal
charge andisannisand Is punishable balamby law thecommissioners under the edmunds act
undertake to ascertain the guilt or in-
nocence

1

of the accused by meansmeAnsofeof a
test oath and if the party answers
thabtha he has beenpengen guilty of the mellemeileofor refuses to answer punishment is
inflicted uponurdu him for the offenseOffenseInselnse 1 in
the missouri test oath cacasese beforemore thethethasupreme court it was claimed by edun
sel faithefor the state that the oath was a
qualification for holding office and
practisingpracticing certain professions etc
but ththeburneburtthe court sayssaysie it has been made an
instrument for the infliction of punish i

inestiment which could notmot rightfully be
done 14 wallace zig again ou
pagesawesages and aoi the court sayscaysithe deprivation Vof any nighthight may be
punishment disqualification from the
pursuit of a legal profession or from
positionsol01 of trust is punishment
the court says the oatoathlivaswas punish-
ment i

shown gitmithat the crime at w whichaich
tthehe edmunds act is aimedmined is an inaam
ous0us ongong andaudau that thehb eighth section of
thauthai aact denies to allyaily marmon who
has been guilty of it thether tito vote
or holdhoidid bofficecie and fakesfaken his property
without duidue processprocesa of law and with-
out providing for anagal trial I1 now
call attention to thete additional factmatdatahaltt violates the seventh provision
of t p referred to in my
objectobjectionsons which bayst 1 voso person
shallshail be compelled inlii any criminal case
to be a witness against himself 11 this
Is fii criminalninal case orof rathertattler it is a pro-
ceeding to punishanish citizens of thothe unitedstatesstate lor theliilil1e crime of bigamy by de-
priving them of theirthele vote orbr the right
to vote or hold office how does the
commission propose to10 doao thistins it
doesdocs itif by compellingthethe partytty to be-a
witness a alast I1hemsell11blyar tto0 testify
whether he has or has not been guilty
of0 the crime andd if he refuses to
testify it draw from thetho refusal the

of his gulati what nightright
hashaa the congress ofTthe united buiesstates
or any commission acting under it to
impose anyaej such test oathbath what
rtrightt has it to pass any law compelling
the partfartparty to testify whether he has
been gujiguilty guilty of the offenseyma4Yahiaafia tencbaurhaUr pradere isujsu the
IVwellweliellcli established rue of thofird commondommon
law and is thus explained by arrerya ery
abkeable andaurl accurate american authorityauthbritybrntbrit
that thetho anaw er will have aaa ten-
dency to expose the witness to penal
liability or to any 1kindind of punishment
or toutoxto n criminal charge artoor to a forfaforfeit-
ure

at
of his estate the witness isaiohlwbotboundn to ansanswer and if fth

to which hohe is intarointerrogatedabed formsformsebutfiut
Qguciloile link in14 the wittchain of testimony

1Is to convictfoliVict himhila htlie is proteplottedci


