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SENATOR BROWN’S SPEECH
ON THE CULLOM BILL.

i

-

A MASTERLY DEFENSE OF CONSTITU-
TIONAL PRINCIPLES,

POPULAR AND TERRITORIAL RIGHTS |

VINDICATED.,

Me. BROwN. Mr. President, it 1s not

my p se at present to follow the
example of the Senator from Illinois,
and discuss the social question con-

nected with the affairs of Utah or its
church polity. At a future period in
the debate, when. the bill introduced
by the honorable Senator from Ver-
mont is taken. up for consideration, I
may give some attention to that ques-
tion, and I may contrast practices of
the social evil in Utah and other sec-
tions of the Union. And while I have
certainly no justification for these evil
practices in _any part of the Union, 1
shall be disposed, as far as we have
the power, to apply the same remedies
for the extirpation of the same evil in
different sections.  And I shall, not
draw distinctions between crimes
against the family and the State, iden-
tical in their chardacter, because they
are practiced under different names.
My purpose at present is to place uE+
on the record, in connection witht
remarks of the Senator from Illinois,
an argument in which I shall attem
to show the uncunﬂtitu.tinnaltt)i' of th
recent legislation already had in con-
nection with Utah affairs, and the in-
defensible character of the legislation
proposed., S b J4d IR

As the Senator from- Hlinois has not
been interrupted during the delivery of
his remarks, and as I desire to discuss
a cunstitut[nnnl question of ort-
ance, I res fully request of Sena-
tors that the thread of my argument
may not bé broken by questions pro-

ounded during its delivery. Afterl

ave conchided the remarks I desire to
make, I will then very cheerfully res-
pond to any questions in connection
with the argument which any Senator
may desire to propound.

On a former occasion, when the bill
known as the Edmunds bill, in refer-
ence to affairs in Utah, was before the
Senate, 1 took occasion to express my
abhorrence of the practice ofipolygamy,
and to deprecate and denounce it. ¢
now have pénding before the Senate a
bill to amend the provisions of that act’
and enlarge the scope of atthorit
given by it. I desire to see the bi
amended so as to meet any reasonable
expectation that the country may have
on the subject if it can be done without |
a palpable violation of the Constitu-
tion of the United States, which every
senator in this chamber has taken a
solemn oath to aupﬁort. |

When the original bill was pending
before the Senate, I had not carefull
investigated the whole question, an
did net enter at length into the consti-
tutio argument. But further re-
flection has satisfled my mind beyond a
reasonable doubt that the eighth sec-
tion of the act is a palpable violation
of the Constitution of the United
States, and is therefore null and void;
and that the Utah commission, which
s acting under that unconstitutional
statute and prescribing test-oaths to
voters, however amiable and accom-
pliﬂhet.!l they may be as gentlemen, are
acting without authority of law; and
that every act performed by them un-
der said eighth section is withoutlaw, |
and every infringement of perﬂuml
liberty or private rights is an unjusti- |
fiable and gndetens le usurpation of
IM:"I'lm eighth section of the act, which
is the essence of it, is in these words:

No polygamist, bigamist, or any person
cohab t:iqr"g’Il witht'mnrc than one wuj::ual:l. and
no woman cohabiting with any of the per-
sons described as aforesaid in this section,
in any territory or other place over which
the United States have exclusive jurisdic-
tion, shall be entitled to vote at any election
in any such Territory, or other place, or be
eligible to election or appointment to, or be
entitled to hold, any oflice, or place of pub-
lic trust, honor, or emolument in, under, or

for any such Territory, or place, or under
the DAiten Siatesl o1 T

:

Now, I undertake to show that
this section a8 administered violates at
least a half a dozen provisions of the

Constitution of the United States, If
1 succeed in showing that it violates a
. single provislon of course every
yer must admit that it is a nullity.

1 shall undertake to show, Mr. Presi-
dent, that it is a palpable violation of
the following provisions of the Con-
stitu - ‘I'shall quote and then
| e my comments:

AINOE S PErson be %-
t %cﬁﬁ.uj ?"ﬁo '
n

person shall be held to

5
answer for acapital or otherwise in-

famous crime, unless ¢
or indi _"ii:t" a grand jury,”
thThgcéﬁ;eﬂ’m “enjoy rlgﬁtﬁnﬁ
8 2cdy,nnd' public t.ri‘;i by an impar-
tia t]grui the State or district where-
tn the lcrimo shall have beea com-

Fourth. He shall be_confronted with
the witnesses inst him.,”

Fifth. ‘““He shall have compulsory pro-

unless on a presentment

cess_for obtaining withesses in his | the State ofPennsylvania andentitied to
- S o s B8 TEES INT ™ vote at the precinct where ve tendered
§ shall hare the stance | is vote, if the disqualitication did not
of.cou e his defense ., . render him ineligible. He tendered the
;ﬁ FSINC bnt shall be com- | vote, and it was rejected by the wana-
1 ib any fﬁin at ,case to be a wit- gers of the ?}Eﬂmﬂu tlwh-:.;mun{)i ti;ﬁ,t
nes : e was a deserter, as shown e
nll:.?g “; “%ﬁ bill of attaluder shall be 5?‘%?1 ﬂtl {thg prml*l:)_at-_guamhul ug t.}ne
asgsed it g g v pep strict. He brou suit against the
IJIJ'Nim’ﬂm. “No MM i\{ B manager of the iﬁf:gtitll{li for refusing
passed.tt ot "o i S L to permii him tq yote,  1'pon “this
Now, Mr, President, 1 proposc statement of facts a %ﬂﬂ_ﬂw L Was en-
examine these different pr%ﬁ_ﬁi ns and | tered l.ni fayur of thé plufﬁpff I t-ﬂe
to show that this act as’ administered tcourt beloW, A errop Was assigned

by the comliéa'io

| and in gen&rﬂ

L are algo incorporeal hereditaments, whether

| real property.—Bowvier's Law

law- | la

n violates wéry one
them., - zoriiugl

First, the Constitution declares that
no person shall be deprived of life,
liberty, or property without due pro- |
cess of law.

It is solemnly declared in the great
charter of English liberty that—

No freeman shall be taken, imprisoned, or
digseized of his freehold or liberties, or free
customs, or be outlawed or exiled, or other-
wise destroyed or condemned, but by lawful
Edgman,t of his peers, or by the law of the

Bt |

:
:

~Judge Blackstone says of this pro-
vision in the great charter that it pro
tected every individual of the nation
in the free enjoyment of his life, 'his’
liberty, and his property, unless declar-
ed to be forfeited by the judgement of
his peers or the law of the land. (Com.,
vol. 424) Again, in volume 1,

page‘lig: ﬁ says:

And by a variety of ancient statutes it is
enacted that no man’s lands or goods shall
be seized into the kinﬁ'ﬁ hands against the

eat eharter and the law of the land: and

at no man shall be disinherited, or
of franchises or freehold, unless he be duly
brought to answer, and be forefudged by
course of law; and if anvthing be done to
the contrary it shall be redressed and
holden for none..

s | |

Vattel, in his standard work upon
the law of nations, page 33, while treat--
ing of the principal objects of good
government, says: -

|

{mt ont
e

The. society is established with_ a
view of proc to thoge who
are its membeérs the necessaries,
cenveniences, and even pleasures of life,
everything necessary to their
happingss—of exabling each individual

aceably to emnjov his own erty, and to
upﬁtu.i.n jtgtii;'e wﬁﬁ safety anﬁr{;p;tmglty. |

Now, Mr. President, I beg you to
bear in mind that the Constitution not.
only guarantees protection to life and |
to liﬁertr,‘ but it also guarantees
like protection to the property of eve
eitizen of the United States. The eighth
section of the Edmunds act as admin-
istered denies to every Mormon who is
a citizen of the Territory of the United
States the right to hold office or place!

|

L TW 1

|

of public trust, honor, or emoluient, |

unless he takes a certain oath pres-
cribed by the ‘commissioners. The
Constitution of the United States
guarantees to every such citizen pro-
tection of his property, which shall not
be taken from him. w thﬂu—t-due process
of law. It becomes mecessary, then,.
to inquire 'whether an  officer has a
property in his oftice. If so, he is pro-
tected the enjoyment of it by the
Constitution, and it can, not be taken
from him without-due process of law.
‘“An officer is one who is legally in-
vested with an office’” (1 Bacon’'s
Abridgment, 279). Now, you Wwill
please beéar in mind that the e¢ighth
section of the Edmunds act as ad-
ministered denies to any one refusing
to take the test oath prescribed by the |
commission the right to hold office. {
What is an office? Judge Blackstone,
in his Commentaries; says:

Offices, which _are a right to exercise a
public or private employment, and to take
the fees and emolaments thereto belonging,

#

—

public, as those of magistrates, or private as
of bailiffs, receivers and the like. For a
man may have an estate in them either to
himself and his heirs, or fox life, or for a

term of years, or for during pleasure only.—
Bﬁucm%ﬂ Com., 36. RY b

By these queotations it abpear& that a
man may  have an estate inan office,
What is the meaning of the word
“E,Bt.a.tﬂ_."

In its mngtfﬁmnsiﬁ- sense it is applied to,

signify everything of which riches or for.
tune may consist, and includes personal and

oy 51 ﬂt

Having ' established by authorities
which will not, I presume, be ques-
ed that an efficer has a property in his
office. and having shown that the Con-
stitution of the United States express-
ly declares that he shall not be depriv-
ed of that property without due pro- |
cess of lJaw, 1t becomes necessary to
inquire whether the ei%th section of
the law known as the Edmunds act,
which, as executed by the commission,
deprives a Morwon of his property in
his office and of his right to heold any
place of public trust, honor or emolu-
ment if he refuses to take a certain
test-oath prescribed, takes his p r-
to by due process’ of ';;mw or without

b i L . '

e - L ] :
The casé of Huber vs. Reily, report-
ed in third volume of P.:F. !
Smith’s ;, Pennsylvania - reports,  in
which the able opinion of the coart
was delivered y_Judge  Strong,
was very similar to that under con-
Sy e i Cong ssed 30t
y the act of Congress passed. |
March, 1865, all.;l:g:l:anns drafted for
militaryseryice whe, did not reposrt on
notice were declared to be deserters,
And inaddition to other lawful penal-
ties for the crime of desertion all per-
sons who comunitted it were  declared
to have forfeifed their rizhfs of citi- |
zenship and their rights to become citi-
zens, and ‘were declared iucapable of
gglding any oflice of trast or profit un-
er the United States. The plaintiff
Huber returned by the provost-
marshal as a deserter. 11165
- Tt is admitted that he was 2 citizen of

‘if this case. On page 117 he says:

A

{ adjundicate upon it..

{ whenever the registry of the

" NeSSeS,

and the court above affirmed the judg-
ment on the ground that the plaintiff
had not been convicted of desertion by
any court martial, or any court ot com-
petent jurisdiction hp.vinﬁ the authori-
ty to render a final ju ent in the
case, and that the penalty could not
attach, nor could he be disfranchised
without due process of law. As al-
red E stated, the case is very much
like the one now under consideration.
In each case the managers of the
elections declared the voter ineligible
on account of the commissioh of a
critne of which he had not been con-
victed, the only difference being that in
the Utah case the voter was required
to sweéar that he had noticommitted the
crime, and on his failure to make the

path was disfranchised, while in the th

case decided by Judge Strong the fact
of desertion appéared on the records
in the provost-marshal’s office, and
upon that the managers of the election]
held that hé was guilty and rejected the
vote, In neither case was there any
trial by a competent tribunal, nor any

judgm

a,nfr court of competent jurisdiction.
shall read a few sentences from the

able opinion delivered by Judge Strong

But I can c¢all to mind no instance in
which # has Deen héld that the ascertain:
mant of gailt of a'public offense and the im'
pokitdon of legal penalties can be in any)
otheér smode than by trial according to the
mf'{m ‘the land or duae process of law. That
is the law of the particnlar case ‘adminis-

tered by the jadicial tribunal authorized to

And I c¢an not persuade myself that a
judge of elections or a board of election
officers, constituted under State laws is
suachh a tribunal, T can’ not think the
have power to try eriminal offenders, still
legs to adjudge the  gmilt or innocence
of an alleged violator of the laws of the )
United States. A twiake-before such
officers 15 not due process of law for the
punis t of effences according to ‘the!
meaning of that phrase in the Constitution.
There are, it is true, many things which
they may determine, snch as age and resi-

Curtis’ Circuit Court Reports, 325
Judge Curtis, of the Supreme Court of
the United sitateﬂ, presiding in the

gment of conviction rendered by}

]

tain a fact exalted into a crime and
unished in a ‘particular manner—not
by the ju ent of a competent court,
but by the admission of the offender,
and constrning his silence as evidence
of guilt.
In the case of Green wvs. Biggs,1

circuit court, deflnes what is meant by
the law of the land. He says:

o Certainly this does not
which the Assembly maf' c¢hoose to pass. It
it did the legiglative will could infliet a fors
féiture of life, liberty* or property, without
a trial. The exposition of the words as
they stand in Magna Charta, as well as in
the American Constitution, has been that
they require “due process of law,” and in
i= 18 necessarily implied and incinded the
right to answer to and contest the charge,
and the consequent right to be ﬂiﬂth&rg&d
from it, unless it is proved. '
Lord Coke, in giving ‘an interpreta-
tion of these words in Masna Charta,
2 Inst,, 50, 51, says thu}r'l mean “due
process of Jaw,”” in which i3 included

mean any act

The third objection is that the act
violates that provision of the Consti-
tution which requires a lﬁfeedy and a
Euhhq trial by an impartial jury. The

onstitution . provides in such case;,
first, that the accused shall be indicted
by a grand jury and then that he shall’
be speedily and publicly tried by jury..
For this comstitutional requirement,,
which gnarantees to him a speedy and
public trial by jury, the commission:
under the Edmunds act tenders to him
a test-oath and requires him to swear-
that he has notcommitted a crime; and
if he refuses to do it t is conclu--
sively presnmed, and the sentence is
passed by the officer controling the
elections, or by the commission, which .
(denies to him his right to vote or to-
hold his office. This proceeding there-
fore violates that portion of the Con-
stitution referred to in my third objec-

tion.

I&ly fourth objection is that the Con-
stitution requires in each criminal case-
that the accused shall be confronted:

resentment or indictment, and being
, rqu& t in to answer thereto. And the
urists of our country havé not re-
axed this interprefation. ‘It follows,”
says he, speaking of the case before
him, ** hat a law which would preclude
the accused from answering to and

contesting thecharge * . * * ‘and

¥1which should condemn him to finé and

forfeiture unheard if he failed to com-
_El}n with the requisition, would deprive

im of lgﬂ liberty or property, not by
the law of 'the land, but by an arbitrary
and nnconstitutional exertion of legis-

lative power. |
I might add other ww;'i--lutsr authori-
ties as to the meaning of **due process

of law,’’ but 1. deem it unnecessary,
Those already produced show conelu-
sively that the test-oath prescribed b

act is not ‘‘due process of law” and
that it deprivesthe citizen of Utah of

his property in his office without due’

process of law and without law. It

dence of a person offering to vote, whether
he has paid faxes,. and whether, if born an
alien, he has a certiticate of naturalization.
These things ];l{-rl;ain to the ascertainment of
& politieal right.
but whether he has been guilty of a
criminal offensg, and as a consequence for-
feited his right, is an quiry of a different |
character. _*efther,uur onstitation nor our
law has conferred upon the judges of elec-
tholrs any such judicial functions. 'They are
ot sworn to try issues in eriminal cases.
They have no power to compel the attend-
anee of witnesses, -and thewr judgment, if
rendered, would be binding upon no other
tribunal, :
* * * *> * *
Surely thatis no trial by due process of
1aw, the jndgment in which 'is nét-final, de-
aides nothing, but leaves the accused expos-
ad to another trial in a different tribunal,and
to the imposition by that other tribunal of
the tall punishment prescribed by law,

: Again, on page 121, the learned judgﬁ*
ays: -

It may be added that this construetion is
mot only required by the wuniversally ad-
anitted rules of statutory interpretation, but
it is in harmony with the personal rights se-
cured by the Counstitntion, and which Con-
gress must be presumed to have kept in
view. It gives to the accused a trial before
gworn judges, a right to challenge, an op-
wrtanity of defense, the privilege of hear-

ng the witnesses against }ﬂm. and of call- |
ing witnesses in his behalf. It preserves to
him the common-law presamption of inno-
cence until he has been mijudfcﬂ_ guilty ae-
cording to the forms of law. It gives tinal-
ity to a gingle ftrial. I tried' by -a court-
martial and aecquitted his innocence cany
mever again be called in question,and he can
be made to suffer no part of the penalties
preseribed for guilt. On the, other hand, if
the record of conviction by a lawful court
be not a I’prerequiaite to suffering the pen-
alty of the law, the act of Congress may
work intolerable hardships, The aceunsed
may then be obliged to prove his innocence
) provost-mar-
shal is adduced against him. No decision of
the board of election oflicers will proteet
him against the necessity of renewing his
defense at every, subsequent election, and
each time with mereased dificulty arising
from the Fnsslbm (ith_th or absence of wit-
n many cases this may prove a

£ross wrong.
E

x > *

* *

To hold that the actof Congress imposes
upon such the necessity of proving their
innocence without convietion of guilt would
be an unreasonable construction of the act
and would be attributing to the National
Legislatare an  intention not warranted by
the language and-connection of ! enact-
ment. It follows that the j‘lildfn of the
court below upon the case stated was right.
The plaintiff, not having been convicted of de-
sertion and tailure to return to the serviee
or to report to a provost-marshal, and not
having been sentenced to thé penalties and
forfeitures of the law, was entitled to vote, '

-(t.‘-hief Justice 'Woodward cnnci:trml(_l,
gj Ne judgment of the court and adt

ed:’ bty

Dut I do not concur in treating the act of |
Congress as a valid enactment, for 1 believe
it to be an ex post facto law in  respect to all
soldiers except such as commit the crime of
desertion after the date of the law, This is
not a cace of desertion saubséquent to the
enactment, but prior to ity and the -penalties
of the offense were such as were fixed by
law when the offense was committed, and it |
is not competent for the Legislature toin-
crease them except for future cases,

And I will add in this connection,
Mr. President, that it is' not compe-
tent for Congress to punish citizens of
a Territory, or to add new penalties for
polygamy committed before the pas-
sage of the Edmunds aet, or to dis-
franchise any citizen of a T tory for
crimes committed prior to the passage
of the act of disfranchisewent.

In Dorsey’s ¢ase, 7 Porter’s Alabaina
Reports, Judge Ormond refers to the
constitution provision that the critne

or offense must be ascertained by due
course of law, and says the term ““due
course of law?” has a settled and

A

auuwy&luud meaning, and was intended
%ﬁ 1{’:‘& cct people against privations of |
er mode than thra

bunals of ' the

1

{ed, and his property is taken from him

-of the
-the oath, guilt is conelusively presum-

Lapon him.

|

=

simply prescribes a test-oath which he
is reqt.{‘ircd to take, and if he refuses to
do 50 his guilt is conclusively presum-

‘without giving him an opportanity to

l'contest the truth of the charge, and

without requiring proof of it.

The Supreme ri‘.-'t:m_rl: of the United
Stateslin the case of the test oath pre-
scribed for lawyers, and in the ecase of
the Missouri test-oath hat #econclusive-
1y settled this question, that the appli-

cation’of a test oath or the requirement

that the party take the oath before he
can exercise certgain’ constitutional
rights or before he can have the benefit
of his office, is unconstitutional and
of no effect. If the reguirement that
a lawyer take a test oath that he has
not committed & certain crime before
he can practise law is not due process
of law, and the law requni it.1s void,.
and that in a test-oath, as in the Mis-
souri case, requiring a minister of the
Gospel to swear that he has not com-
mitted a particular crime before he can
discharge the sacred functions of his
posgition, ig a0, due process of law
and the Ja ‘-l,l__ﬂ:?uiriug it is null an
void, as the Supreme Court has decid-.
lEﬂ it is, then | should like to hear some
awy | _
them and the test-oath applied to the.
citizen of a Territory, requiring him to
swear that he has not committed a par-
ticular crime before he can discharge
the duties of his oflice.

If the law which denies to a lawyer,
who has a property in his profession,
the right to fpracnue till he takes a test-
oath, and if the law which deprives a
minister of - the Gospel of the. right to
discharge the duties of his office until
he takes a test-oath are unconstitu-
tionmal, how can a law which requires
a citizen of a Territory to swear that
he has uwot committed a particular
crime before he can discharge the du-
ties of his office be-constitutional and
valid? There can be no legal distinc-
tion drawn between the cases; if one is
a nullity, they are all three nullities.
In two of the eases the Supreme
Court of the United States has ex-
pressly ruled that they are nnllities. So
much for the first objection to the con-
stitutionality of this aet. i/ 3.

-1 will now proceed 1o consider in
more concise form some of the other
objections. For convenience, and as
theyare ihthmately connected, I will
comsider together the seeond, third,
fourth,fifth and sixth, £ Ol et ek

As a statute of the Congress of the
United States makes bigamy a crime in
the Territories and punishes it by im-
prisonment in the penitentiary, I sup-
pose it will not be questioned by those
who havea most landable zeal for its
ﬂmrﬂsslon, that it IS an dxfamous
c 21 !

Iy i

The second constitutional objection
above made is that no one shall be held
to answer for a capital or otherwise
jnfamous crime without iadictment or
presentment ofia grand jury The poly-

mist in Utah is mwade to answer be-
fore a commission appointed under the
BEdmunds act, which tenders tohima
test-oath requiring i 1o swear that
he is mot & bigainist or pelygamist,
and, as eonstrued by the cominission,
that he has not at any time been guilty
offense; and if he refuses to take

ed, and the punishment, that he shall
ther vote nor hold otlice, iﬁ_h(}ﬂicted
In other words, he iscon-
victed ar gonelusively presumed to be
nilty by acommission acting as court
glllr}' and executionen, and deprived of
8 right to vote and of his property in
his office withont dune process of law
and without indictment or presentment
of a grand jur
[ hold there )
jection 18 well taken and the provision
of the Constitution therein referred to

{1 lives, liberty, or property inany |
b iraugh the interyen-
ion of the judicial tri
ountry, But this' law seeks to ascer-

is palpa bly violated,

er draw a distinction between |

i}-:in': that the second ob- |

with the witnesse? against him. The

omnipotent commission, acting under

the Edmunds act, requires that he shall
take the test-oath that he did not com-
mit the crime, and if he refuses to do
it he shall be confronted with no wit-
nesses, but by the executioner, who
executes the sentence of the law by
driving him from the polls, confiscat-
ing his-prnpertﬁ in l;‘i)ﬂ office, if he has

-

one, or refus ¢rmit him to
Lome & pATpabe Tiolition OF hid srooss:
palpable violation o rovis-

ion of the Coustitution, P
My iifth objection is that the act vio-
lates that provision of the Constitution
which guarantees to him compulsory
}JI‘I}EEBH It:ﬁr obtaining witnesses in his
avor. The bill permits him to intro-
duce no witnesses in his favor, The
trial is had without witnesses in his

the commissioners under the Edmundg {favor, and it matters not whether he

conunitted the crime or whether he is
the most innocent man in the Territory.
It matters not that he might be able to
prove by a hpzé'léired witnesses that he
never committed the offense. The sta-
tute allows him no compulsory process
to bring one of them before the court
or the commission that has assumed
jurisdiction in his case. But his simple
refusal to take the test-oath prescrib-
ed is held to be his conviction, and no
witness. is afermitted in his favor,
and no appeal is &mﬂd&d to any other
tribunal. Then the Edmunds act vio-
lﬁtes this provision of the Constitution
also. - 2

My sixth objection is that it Violates
that provision of the Constitution
which guarantees to the citizen who is
accused of a crime The assistance of
counsel for his defense, Asit provides
for no mdictme;_lt'bfv & grand jp , and
no speedy and public trial by a traverse
Lury, as it permits him to be confronted

Em witness against him, and denies
h compulsory process to bring in
the witnesses in his favor, it follows as
a4 necessary consequence that in the
case of the trial, if we may call such a
mockery of justice a trial, it denies to
him the assistance of counsel for his
defense, and is therefore violative of
the uu&ameuml law of the land.

‘The charge of bigamy is a criminal
charge, and is punishable F'Iaw. The
commissioners under the Edmuuds act
undertake to ascertain the guilt or in-
nocence of the accused by means of a
test-oath, and if the party answers
that he has been guilty of the offense,
or refuses to answer, punishment is
inflicted upon aim for the offense. In
the Missouri test-oath case before the
Supreme Court it was claimed by coun-
sel for the State that the oath wasa
qualification for holding office and
%metisin certain . Eﬁrzﬁe&alum, etc.

ut the court says’it been made an
instrument for the infliction of punish-
menty which could mot rightfully be
done. ' (4 Wallace, 319.) Again, on

ages 3920 and 821, the court says:

“The deprivation of any right may be
punishment; disqualification from the
pursuit of a legal profession, or from
E‘oatt;m ‘of trust, is punishment,”

he court says the oath was punish-
ment, | 1 3

Having shown that the crime at which
the Edmunds act is aimed is an infam-
ous ong, and that the eighth section of
that ac{:_‘. denies to any Moérmon who
has been guilty of it the right to vote
or ﬂl_d'bﬁi_(_‘:&, and takes' h?s property
without due process of 'law and with-
out providing for anyiiégal trial, I now
call \attentinu to the additional fact
that it violates the seévemth provision
of t cg Constitution, referred to in my
objections, which says: *“*No . person
shall be compelléd in any eriminal case
to be a witness nst himself.” This
is a eriminal case, or rathier it is a pro=
ceeding to punish citizens of the United
States for the crime of bigamy by de-
priving them of their vote, or the right
to vote or hold office. How does the
ﬁumnﬂsginn pro i:e_ t;:]g do 'this? It
doces ¥y compe v arty to be s
witness arainst lﬁmse]?. rg testify
whether he has or has not been guilty

he refuses to

of the crime. id if
ﬁeﬁﬁf}?,,it drgwﬁmm the refusal the

conclusion of * his %ﬂilt. What right
has the Congress of the United States
or any commission acting .under it to
1111% m{y such test-oath? What
' % ‘has it to pass any law mmgelliug
¢ party to testify whether he has
been guilty or not guilty of the offense?
. Némo tenebater prodere scipswmn is the
well-established rulé of the common
law, and i§ thus explained by a ver
able and accurate Awerican authority
that when the answer will have a ten
dency to expose the witness to penal
liability, or to any kind of punishment
or to a criminal charge, orto a forfeit-
ure tgh s estate, the witness is not
boun ,toha,_nswer. And if the fact
to which he is interrogated forms b
gue link in the chain of testimon.
Which is to convict him, he is protect.




