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THE NEW EDMUNDS BILL

SPEECH OF

KO FARATPARALLEL1 L TO SUCH LEGIlegislationSTATION

in the united states senate january
ath mr vest made the following re-
marks on the subject of the govern-
ment trustees for J the mormon
church corporation

mr vest I1 move to strikeoutstrike out all orof
section 16 after the word law in
line 5 this section as it reads nowBOW is

16 that it shall be the duty of the
attorney general of the united states to
cause nuch proceedings to be taken in the
supreme court of the territory of utah as
shall be proper to dissolve the said corpocorpora-
tion

ra
and pay the debts and to dispose orof the

property landand assets thereof according tolawlaw

the remainder which I1 propose to
strike out is in theselese words

said property and assets in excess of the
debts and the amount of any lawful claims
established by the court against the same
shall escheat to the united states and shall
be taken invested and disposed of by the
secretary of the interior under the direc-
tion of the president of thethe united states
lorfor the benefit of common schools in saidaam
territory

I1 have no disposition to continue the
discussion of the bill it seems to me I1

as a lawyer that when the senate en-
acts that this property shall be dis-
posed of accordingng to law that accom-
plishes all that can be demanded of the
most extreme and inveterate enemy of
polygamymy or of any other institution
in this territory that leaves the
question to the courts and I1 cannot
as a lawyer give myin assent to this ex-
traordinarytrara legislation which takes the
property orof any corporation that has fta
legalegal existence and disposes of it and
takestakes the money and puttputs it into the
treasury of the united states and ap-
plies it to any purpose that congress
may designatemgif there is any parallel to this legis-
lation on the statute books otof the
united states I1 am utterly ignorant of
it and I1 should be obliged to any law-
yer who would point me to anything
like it

A great deal has been said here about
the common law of england the an-
cient rule in england was that when a
corporation ceased to exist itsita xealreal es-
tate escheated to the crown and its
personalpersonal property after paying off thedebtsdebts went back to the donors but
that is not the law in theunited states
as I1 understand it the senator from
vermont I1 take it will hardly say that
that obtains in any of the states of the
union or in any of the territories of
the union

if this property is disposed of ac-
cording to law by the courts that is
sufficient but you go further than
that in this legislation and after papay-
ing

Y
the debts of thecorporation the bal-

ance of the money is arbitrarily seized
by congress anandd perverted to an object
never concontemplatedpaabed by the original
purpose 0of the ccorporationor oration itself

one quequestiona inn avethe case is has this
corporation a legal existence it was
incoincorporatedorated under tthee lawsaws 0of tthee
territory of utah there being a pro-
vision in the enabling act which that
said all legislation of the territory
should remain valid until disapproved
by congress this act has stood with-
out any disapproval by congress and
these people have acquired certain
rirightsts under it91mr conger allow me to say that I1
thinsthink in regard to utah the senator is
mistaken that provision that the
territorial laws should not have force
lain certain territories until approved
by congress was in several acts and
within a very short time a few years
the restriction has been removed from
some of the other territories and lef
in regard to utahulahul ah the others making it
the duty of 4longresscongress to disapprove by
a positive act ardaad this requiring anaa
approval if I1 am not mistaken that
is the condition of the law in regard to
utah

mr vest mr president
mr edmunds it the senator will

pardon me I1 think I1 can state to thesardonsenator from michigan what the law
about utah Is according to the or-
ganicanic act as I1 read it the laws of theterritorialterritorial assembly inin utah are valid
until disapproved by congress and we
propose in the fifteenth section to an-
nul and disapprove of the territorial
law creating this emigrating corpora-
tion

mr vest I1 believe I1 stated it cor-
rectly I1 have the book before me but
I1 have lost the place

mr edmunds that is the law
mr vest then this cocorporationoration has

had a legal existence ITthehe senator
from vermont states that there are no
stockholders what maybemay be the mean-
ing exactly of a stockholder do not
know but this corporation was estab-
lished for the church and the church is
the sole stockholder the language of
the act of incorporation shows that
it is exactly on a par with the creation
of this sort of commission on the part
of the denominations in the united
states the methodist episcopal
church meets and creates certain com-
missions tota take charge of certain
property which Is put into the hands
ofbf agents they manage it but the real
owner is the church in tathis act of in-
corporation to which no assent otol con-
gressgre s was necessary this church ofjesusjesus christ of latter day saints in
utah were recognized and they aap-
pointed certain commissioners to Mtake
charge of the property manage it pay
the taxes and control it for the benefit
of the church

until disapproved by congress that
Isii u valid a corporation u myany in the

united states if that is not a vested
right I1 know not how a vested right
can be created if we provide that
whatever remains after paying the
debts shall be distributed according to
law we do simple justice on the
other handband if we adopt the latter part
of the section I1 undertake to say it is
anomalous without a parallel in
violation of the jurisprudence of this
country how a lawyer can look upon
it with anything else than distrust is
beyond my comprehension

mr edmunds if my friend from
missouri were correct in his estimate
of the nature of this section I1 should
be inclined to agree with him but I1
think the has not studied it with hisbis
usual care first I1 maymaffaybay I1 duink
he is mistaken about the act in-
corporatingcorcorpactuatingactoratingrating this emigrant company as
it I1lis8 calledcalle but the statute book is
gone out and I1 cannot refer to it at
this moment but I1 am pretty sure in
what I1 say that the church is not a
stockholder nor is anybodyadv body else it is
an entirely independent i concern it itis
true that the first Pespresidentident of the
churchJh the one mauman despot there

cacontrols this corporation
now coming to the of

striking out this last clause if you
stogstop whereanere the senator wishes to stop
iddisposepose of the property and assets
thereof according to law then you
will have given back it is trueu ue to the
donor the real estate if hebe turnslurns out to
be entitled to titit and to the Uunited
states the personal estate of it turns
out to be entitled to it after payment of
debtsand there you will have stopped
and whatever there is to which private
personsn are not entitled or corpora-
tions 0orar anybody else are not entitled
shall go into the treasury of toethe united
states into its general funds the
committee on the judiciary did not
wish it to go into the united states
treasury they wished to devote it
to the promotion of education in thatterritory so we say that
said property and assets

that is what the senator wishes to
strike out
in excess of the debts and the amoamount of
any lawful claims established by the concourtrt
againsta in Nt the same shall escheat to theynunitedited states

and be devoted to the use of schools
in that territory the last part of the
section is essential to dispose of any
residue alterafter all claims otor every kinkindd
are disposed of of this propertyproperly that
may be left out it11 goes
into the treasury Leav irig fitlin it
goes to the use of common schools in
that territory

the president pro tempo reTtiereThe ques-
tion ison the amendment ot the sena-
tor from missouri mr vest

mr vest I1 want to settle one ques-
tion I1 have before me the act otof in-
corporation this is the amendatory
act under which it is now operating
in the compiled claws of utah thisact says

bee it ordained by the general assembly of
the stalestage of desard

approved by the territorial legisla-
ture 1afterwards

that a general conference of the church
of jesus christ of latter day saints or a
special conference of said church to be
called at such time and place as the firstarst
presidency of studsaid church shall appoint is
hereby authorized to elect by au majority a
company of not lesslees than thirteen nenmen one
of whom shall be designated as their presi-
dent and the others as assistants

SEC 2 this comcompanyany is hereby made
and constituted a bebodyrr corporatecorporateg under the
name and ststyleyle of Tthee perpetual emiera
ting fund companycompan and shall have perpe-
tual successionand may have and use a com-
mon seal which they may alter at pleasure

then it goes on with general provis-
ions of a corporation that they shall
defend and be defended plead and be
impleaded hold property and so
forth this is as lawflawfulut a corporation
now as exists on the soil of the united
states ardand senators need not disguise
from themselves the simple fact that
we are asked now to take possespossessionbion
of a corporation which was organizedorganicseded
for a legal purpose so far as appearsap ears
which the cocongressress of the unitedunitedstates has permittedr ted to exist under
which rights of property have been ac-
quired we are asked to take posses-
sion of that corporation and adminis-
ter upon its effects and take what is
left out of the possession of these
partiesartles and say that the courts shallgavehave nothing to do iab ut put it in-
to the treasury of the united states or
give it to the common schools or any-
thing else

mr presidentsdentas a lawyer I1 will never
agree to any propositionro position upon this or
any other subject which says that thecourts of this country shall not deter-
mine the rights of corporations or in-
dividualsdividuals

mr edmunds that is precisely
what this part that the senatorsanator wiwishesashes
to strike out says that the court is to
establish the rights of the claimants
and if there is anything left it is to be
devoted to schools

mr vest let me read the part
oiof the sixteenth section utof uetit bill I1liLsaysbays

that it shall be9 the duty of the attorney
generalCie of the united statesmates to ouch
proceedings to beibe taken in tha lareweeme
court of the territory of utah ib liall I1tw
proper to dissolve the said
mentioned in the preceding indand paythe debts and to dispose ot the propropertyand assets thereof according to lalaw

there is a proceeding by due process
of law in the courtbourth of tin v
which is the only anotle inhi viv
ment known to the conati atit tautao
united states or to our juri armb dicuticu
by which property rightsright a uc ii i r tiled
bat this proviprovisionstoA gleis than
thatabat thitthat would seem to lwbu

for a lawyer but it goes furtherfarther and
says

saidraid property and assets in excess of the
debts and the amount of any lawful claimsclaim11

established by the court against the same
shall escheat to the united states

there it is taken outoat of the courts
baere congress steps in arbitrarily and
after saying that the court shall deter-
mine according to law that matter
says that the surplus after paying the
debtsdebt shallashall go into the treasury

mr hoar may I1 ask the senator a
question what does he understand
would become of it if hisbis proposition
prevailed

mr vest that is a oluesquestiontion which
the law will determine if the senator
wants myI1 opinion as a lawyer I1 can
give it to him my judgment is that it
would not go to the treasury of the
united states

mr hoar the question is not whwhereere
it would not go but where would I1itagogo
the senator will pardon me
I1 understand that this section re
mitsmils TO wethe courts lustjust as hebe says
it ought to he remitted the question
of every claim whatever agagainstalast that
property the right of the creditor the
right of the donor the right of the
sovereign but if the court finds after
allail claims against it are established
that there is property in the corpora-
tion which would be left derelict after
the disposition of it under the law as
provided to anybody who has a legal
claim to it then that is to be putplat into
the treasury of the united states and
by a sort of rude doctrine of cy pres
used for common schools and not for
the general public purposes of the
countrycountarstmr vest I1 do not understand how
the doctrine of cy pre s applies to it I1I1

do not understand that any trust has
been created here for common schools
by anybody the doctrine of cy pres
simply steps in and ffurnishesurnis hes a trustee
where the first objects of the trust have
failed there is no such trust certainly
for common schools it is lotainnotting9
else but an arbitrary seizure of the
property of this corporation taking it
out of the courts and disposing of it ascongress sees proper and I1iffiacanit can be
joneI1one in this case it can be done as to
anyy baptist methodist or presbyterian
church in any of the territories if a
majority of Ucongressangress thinks it ought to
be done

mr hoar the senator does not
answer my question if he wlwill11 permit
me to interrupt him I1 do not want to
interruptt him improperly

mr vestvest certainly I1 yield to the
8senator

mr hoar suppose it were a bap-
tist church or a methodist or a unum1

church to which last denomin-
ation

13

I1 have the honor to bebelonglong and
it were within the jurisdiction ol01of the
legislation of congress relative to the
territories the corporation is dis-
solved and its property is taken pos-
session of by the court by a receiver or
other judicial officer byb a proper proc-
essess and the court iiahaving3ng established
everyvery possible lawful claim if there
were no other legislation on the sub-
ject if there were anything left that
would have to remain in the treasury
of the court forever and when con-
gress found it out they would then
come in and do something with it

here is a fundfund which belongs
to nobody as far as the court kknowswe should undoubtedly do siosome-
thing with it and instead of waiting
for that occasion to arise this simply
provides for it in advance and says
that when evryeveryev ry possible lawful claim
against that ffundand is estabaestablishedfahed by the
court and satisfied if there is anything
whichotherwise would be left derelict
or left in the treasury of the court to
abide there forever we provide now
what shallshah be done withith it that is allmrr vest mr president it is re-
markable legislation I1 confess I1 know
of no parallel to it where congress
assumes a certain state of facts in ad-
vance of the finding ofofaa court thesenator from massachusetts says as-
suming that nobody owns this prop-
erty that is a queiquestiontion of law that
is a question whickwhich every american
citizen and corporation hashad a righettoright to
have determined by the law of the land

mr hoar the bill says the court
shall decidecidedeinln the first part according
to law

mr vest the hillbill says in the first
part according to law and then goes
on and takes the court by the throat
and says you shall doda so andabd so
in other words it declares an escheat
when an escheat may not exist accord-
ing to the facts it says in advance of
the facts that it shall escheat the
doctrine of escheats is a well settled
one I1 understand I1thathat the sovereignty
of a country is entitled in cer-
tain contingencies to tatakeke
sion of 3 and not before but
they must be declareddt dared they must ex-
ist they must be judiciallydetermined
and whenever congress steps in and
declares in advance that property shallshail
escheatcheatep it is not due process of law it
is not the law of the land as I1 under-
stand it

THE NEW EDMUNDS BILL

SPEECH OF SENATOR BROWN

BREAKING DOWN A SACRED RULE

liiin the united states senate on jan-
uary

jan-
nary ath mr brown of georgeorgiagial
replied as folfollowslowsonon the question ot
coincompelpellI1 lugin legal wives to give evidence
against their husbands

mr brown mr presidentdenti I1 cannot
agree with the senator from vermont
that the rule in rereferenceterence to thothe pro

lection of the wife or husband from
giving testimonytey against the other in a
criminal prosecution is a rule founded
in policy for the punishment of
crime it waswa arulea rule lateadod to pro-
tect the wife and the husband it was
for the peace and quiet and good order
of the family the rule aslain down
by greenleafGreenleai toIs as follows

Therulthe ruleebyby which parties are
excluded fromfroin being witnesses for them
selves applies to the case of husband and
wife neither of0 them being admissible as a
witness in a cause civil or criminal in
which the other rsre a party thugthis exclusion
is founded partly on the identity otof their le-
gal

e
rights and interests and partly on prin-

ciples otof public policy which lie at the
basis of civil society I1foror it is essential to

I1 the happiness of social life that the confi-
dence subsisting between husband and wife
should be sacredly protected and cherished
in its most unlimited extent and to break
down or impair the great principles which
protect tbthee sanctities of that relation wouldprotectbee to destroy the best solace of human ex-
istence

the exceptions to the rule are laid
down as follows by the same aurbauthoror

to this general rulerole excluding
the husband and wife as witnesses there
are some exceptions which are allowed
from the necessity of the case partly for the
protection of the wife in her life and liber
ty and partly for the sake of public justice
but the necessity which calls for this ex-
ception for the cifes security ib described
to mean not a general necessity as where
no other witnesses can be had but a par-
ticular necessity as where cpror instance the
wwifelac would otherwise be exexposedased withof
remedy to personal injury rusthus a woman
is a competent witness against a manmaa in-
dicted tor forcible abduction and mar
nageariage if the force were continuing upon her
until the marriage of which fact she is also
a competent witness and this by the
weight of the authorities notwithstanding
her subsequent assent and voluntary co
habitation for otherwise the offender would
take advantage of his wrong so she is a
competent witness against him on an indict
ment for a rape committed on her own per-
son jorfor an assault and battery upon her
or torfor maliciously shooshootingtinz her she may
also exhibit articles of peace against bihim
in which case her affidavit shall not Tbe
allowed to be controlled and overthrown by
his own

so that the exceptions to the rule
really are all for the protection of the
wife against personal injuries or per-
sonal violence

mr edmunds and for pubpublic jus-
tice as the senator read

mr brown that is not the rule
generally public justice is one of the
objects but it is the public justice that
applies to her and it is to protect
her where she could not otherwise be
protected

mr edmunds itif the senator will
allow me to interrupt him I1 wish to
ask him the plain and straight ques-
tion whether nehe does not think that a
man having one lawful wife and going
and marrying another commits a per-
sonal injury against the lawful wife

mr brown I1 think he commits a
crime against society

mr edmunds but that is not my
question

mr brown it is not simply a per-
sonal injury against her

mr edmunds not simply out is it
not a personal injury

mcbrownmr brown etisait is a wrong butbuti ittisais a
wrong that a common law gives her a
right to testify about

mr edmunds very likely and that
is why we wish to pass this statute
butbat my question Is is it not a wrong a
moral and religious public crime
agaragainstast her as well as against society

mr brown it Is a public crime
agalagainstfist the wife but not one of the
character that the great authors of the
law those who gave us the common
law considered a proper one for her to
be called as a witness

mr edmunds but the senator
ought to remember that at the common
law there was not any punishment for
polygamy or bigamy at all or for adul-
tery andand therefore the common law
never had any such cases to deal with

mr brown in most of the states
of the union even up to this day the
common law has not been enlarged to
the extent that the senator proposes
to extend it in fact if such law has
passed in any of ththe stateseStates I1 am not
aware of it in the multiplicity of
legislation in the thirty eight states
there may have been some instances
but I1 am not aware of it and I1 do not
think toecie senator has shown it I1
think there hasha been no instance where
any one of the thirty eight states has
enacted a lawmakinglaw making the wife a com-
petent witness in a casacase of bigamy or
polygamy0 ga Y wee are proposproposingn tthere-
fore

e
r to go bebeyond whathat any statetate or

prprobablyabl any other chivcivilizediced state in
the worworldd hhas done I1 cannot speak
for alall1 of them but I1 am not aware of
any instance and as the senators
search has been thorough in this mat-
ter I1 presume there is none because
he has produced none

Aagainain so far as the execution of thethelahthe law laIs concerned the senator
tainia does not need this additional
legislation As matters now stand in
utah it is only necessary to make a
prima fade case and a very light one
at that to convict a mormon if you
arraign him and put him on trial his
convictionfollows almost as a certain-
ty the ludgerebudwe is nominated to the
senate and confirmed and sent there to
convict in such casescase and if we notice
their rulings it generally results in that
way the district attorney is sent
there to take every advantage of every
technicality he can for conviction the
juroruror is puti upon the standardstand and re-
quired to swear that hebe dones not be-
lieve polygamy is right not in that
languagean guage but that is the substance i

before he can serve
it is said that that Is necessary to

impartiality and yetjet the effect of it
is that he swears liehe does not believe
that it iss right showing that be49 to parpar

bial on the other side if he were to
swear that he did not believe it was
right he would be partial on that side
in other words in either case itif hebe Isin
an honest man he would hear the evevi-
dence

I1

and decide according to the evi-
dence and the law as rivengiven him by the
court but he is bound to take an oath
that he does not believe aa polygamy
before hebe can sit on the jury I1i nave
been informed by one whom I1 bellve to
be a reliable truthful gentlegentlemanmaki who
has beard some of those trials that the
prosecuting attorney goes one step
further occasionally and asks are
your sympathieswith the prosecution
and it the juror answers in the affirma-
tive there is very little trouble about
takingghimhim in other words the courts
are organized there to convict

hence the present legislation
which beersbears the name of the honorable
senator from vermont tois ample on this
question to break up polygamy there
is no use for enacting laws which are
in violation odtheof the commoncommon law and
which are very questionable at least as
to their propriety on principle to sup-
press polygamy in I1utahttah the heads
of the church the president of it and
the leading men of it I1 am toldtola artare
fugitives and caudcan not be found the
penitentiariesaries and jarsjails are being filled
with those convicted of polygamy it
iss obliged to be suppressed and es-
peciallyally with the machinery we have
now appointed lorfor that purpose and
that 11soleole purpose for they seem to
have very little else to do and they do
their work well and thoroughly
whether it is exactly well in the sense
of a just trial I1 will not say but they

carryingcarry out the objectscarryingof the legislationi aaiona I1ifreports be true
they are giving every doubt against
the criminal instead of giving the
doubt in hisbis favor they are ceriicertainly
not giving him a very fatefair trial accord-
ing to the mode of trial ininmostmost of the
states and territories

therefore I1 do not think and I1 trust
the senate will not think that it is
necessary to breakdownbreak downtong and well
established rules of law that have been
considered by our ancestry as neces-
sary to the preservation of peace and
harmony forforththe purpose of making the
laws more stringent in utah they are
amampleile on this question there is nodiRdifficultyculty about tthatat and by the way
as they are now being enforced polyg-
amyam will very soon be a thing of the
past there if it is practisedpracticed it will
have to be practisedpracticed in a manner that
nobody knows it and that no officer of
the law and no detectivedetective and no spy
can find it out so I1 do not see the
necessity of breaking down a sacred
rule of so long standing for the pur-
pose

ur
of adding to the legislation achwhich

we already have on that subject

THE NEW EDMUNDS BILL

SPEECH of SIbSENATOR BLAIRBLAIK

MRMK EDMUNDS CLAIM REFUTED

in the U S senate on january fth
mr blair of new hampshire replying
to the statement of mr edmunds that
the provision in hisbis bill compelling the
legal wife to testify against her hus-
band was the same as in several states
made the following remarks

mr blair mr president there has
been somewhat frequent allusion
made to the statutes of the states upon
this point I1 think that the senator
trowfrom vermont almost misconceivesconceivesmis
the force and effect olof those statutes
where they exist

what the senator says is true that
the common law has been relaxed and
modified to some extent bby the statutes
of various states but lerethere are no
statutes blanyof any state so jarlarasas I1 have
been enabled to examine them where
the greatreat leading principle which led
to tthefe ororiginalalual prohibition of husband
and wife beingbehag witnesses for or against
each other is not calefcarefullyally preserved
whereverraver there is any inariinfringement
upon marital confidence as the legal
expression made use of is wherever
there is likely by the testifying of the
husband or wife for or against each
other to be any infringement upon this
great principlepeaple founded in justice and
essential to the reservationpreservation of society
there it is prohibited

in most of the statutes particular in-
stances are specially mentioned and
the prohibition is made specific and
in all of them so far as I1 know where
there is any substantialsab relaxation
whatever the general expression is
made use of that in the discretion of
the court there shall never be the tes-
timony odtheof the wife allowed as against
the husband nor of the husband as
dinstagainst the wife if it leads to any in-
fringementf gement upon marital confidence
now what is that it Is not that in-
formation which maybemay be given to the
husband ontoor- to the wife in express
terms it Is not simply that which may
come from conversation it Is not sisim-
ply

m
that which may be included in the

term communication which is the
one made use of in this proposed
statute but it is such information as
comes from one party to the other by
reason of the existence of the mar-
riage relation and whenever the tes-
timony of the party may be a revela-
tion of knowledge which by
virtue of the fact that the parties are
married and are associated together
that information which passes inter-
changeably from one to the other and
which would not be likely to be the
case itif that were not the relation the
statute expressly prohibits it

I1 have not the bill here but the
language made use of by tlethe senator
excepts nothing but confide benator

L corocom
1ra quipone party to thebe


