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susansausan kenyon filed her petition in
the district court for ddivorceivo ace charging
adultery and praying that the bonds ofol
matrimony between her and her said
husband be totally dissolved also for the
care and custody of the children landand
for a separate estate out of the property
of the defendant

benyonkenyon answered denying the facts
chargedch ged and alleged that the petitioner
was herself guilty of the crime imputed
to him

A bill of exceptions was taken on the
trial by which it seems among other
objections made to the jurisdiction of
the court and overruled was one that
the districtlt court had no jurisdiction of
the action of divorce

the court decreed a divorce from bed
and board the care and guardianship of
the children and two thousand and nivefive
hundred dollars as alimony to the plain-
tiff

the defendant appeals and contends
under the statutes of utah the district
courteburt has no jurisdiction whatever over
emescases of divorce other questions are
raised ut thisthesisis the only one necessary
to consider sec 1 pageliage revised
laws is relied upon in support of this
position it provides I1 that the court
ofprobate in the county where the plainplains

i tiff resides shall have jurisdiction in all
cases of divorce and alimony andoeand of
guardianship and distribution
erty connected therewith

if this statute is not in conflict with
the organic act it is suprememei and
must be observed it is18 nodin conflict
unless it either derogates from the pow

t era exclusively conferred upon the dis
brict courts by the act or confers
unwarranted powers upon the probate
courts partpatt of sec 90 reads as follows

y fandand beitbeltbe it further enacted that the
judicial power of baldi territory shall
be vested in a supreme court district
courts probate courts and in justices
of the peace ja

after providing for a supreme court
it states that the territory shall be
divided into three judicial districts and
iaa district court shall be held in each of
said districts by one of the justicesj of the
supreme court at such time and place
as may be prescribed by law and the
judges shall after their appointments
respectively reside in the districts
which shall be assigned them the jjur-
isdiction

ur
is of the several courts herein
provided for both appellate and origin-
al and that of the probate courts and
justices of the peace shall be as limited
by law then follows an inhibition
upon justices of the peace and the sec-
tion further provides that the supreme
and district courts respectively shall
possess chancery as well as common
law jurisdictionj uriurl diction

thedjujudicialI1 powerwen of the territory Iss
vestedveste 1init four separate and distinct
courts I1

the legislation as to one of those courts
justices of the peace is restricted

and confined within certain well defin-
ed bounds but with this exception the
jurisdiction of the several courts shall
be as limited by law except thattiethat the
legislature cannot curtail the chancery
and common law jurisdiction of the su-
preme and district courts no law of
the territory can deprive these courts
of the power to exercise this juristic
tion because it is conferred by a higher
authority the portion of the section
under consideration contains two radi-
cal provisions two insuperableparable legisla-
tive barriers first against conferring
jurisdictionj upon justices of the peace
in certain casedcases second against en-
croachingcroaching upon the common law and
chancery jurisdiction of the supreme
and district courts I1

Is the statute conferring exclusive
jurisdiction upon probate courts in ac-
tions of divorce an interference with
this jurisdiction of the district courtsto arrive at a proper solution of this
question we must inquire what is
meant by chancery and common law
jurisdiction chancery jurisdiction

n may be defined to be a judicial power
to hear and determine all cases wherein
tho law for its universality cannot af-
fordaford relief

early in the history of jurisjurlsjurisprudencepruden c 9 1

theie administration of justice in thethe or0r
binary courts was found to be

andind hence arose the necessity of
parateseparatesa courts of equity which were
organized about the reign of king ed

IIIili for thee purposese bf correcting
thathat wherein the law was defective
and mattersmattery of raud abiewere among the
objects to which thehe jurisdiction ofafi
chancery wa orlIorifhAlly

soon afterartor these were establish-
ed in england a6 11 erco Atruggleruggie arose
between the law and equity courts ihin
relation to the jurisdiction and powers
of each but a we trace the history ofof
english jurisprudence wewid fina tthepthop
prejudice which at filnral existed on tildthe
part of the common law courmcourts yielding
to the necessityV anilanit utility of a i

tivytive equity jurisprudence arnoldarnoldiava
grimes andan2nd G lregreenegreaneireeneend 77

follow toee
edward athirstat first feeble and afford-
ingin relief in only averya very few casescased until
it ranchesbranches out with enlarged powers
and builds up a stately jurisprudence of
its own both in england and america
and with its extended jurisdiction we
venture the assertion that as an equity
court purely without the aid of statute
it has never entertained a case of di-
vorcevorcevoree so aaas to renderrenter a final decree be-
tween the parties

the application for divorce from bed
and board is not necessarily an equity
proceeding it may be either at law or
chancery as the leglegislature1 may pre-
scribe

pro-
scribe in england until very recently
it was confined exclusively to the eccle-
siasticalsias or spiritual courts and in the
united states the petition is filed either
in the chancery or law courts ac-
cording to the provisions of the statutes
of the different statesstales the celebrated

vs burch recently tried
in illinois appears to have been at lavlaylaw
and the entire case tried by a jury jnin
other states the chancellor nearshears andaul
tries the issue in some instances uupon0
written evidence alone andani in 0otherszonmoners
upon written and oral we say then
that the jurisdiction I1inll11 divorce easescases
does not necessarily belong to chancery
and ththatat clclausean se of the organic act
which confers upon the didistrict courts
chancery jjurisdiction is not violated by
the statute of utahmah giving another
court the right to0o tryfry all cases of0 di-
vorce but the question arises Is not
the common latylay jurisdiction of the
court trampled upon common law
jurisdiction we understand to mianmean the
power of thebo court to hear and deter-
mine cases accordaccordinghig ttoi the rules of the
common law statutes are frequently
invoked in aid of the common law but
common law courts asai such are not de-
pendenttupuponon statutesunless they have
become incorporated into and formcoira part
of the common law which is the case
with some of the oldoidoldoid english statutes
it is no part of the powers of common
law courts unaided by statute to grant
divorces from bed and board cases of
this kind do not belong to their juris-
diction when sitting strictly as com-
mon law courts opposed to this view
we are referred to the case of wight-
man vs wightman 4 john ch BR

that was a case where the plaintiff
married the defendant under a fit of in-
sanity had never lived with her hus-
band and had continued under aberra-
tion of mind with occasional lucid
intervals

the question arose before the chancel-
lor whether the court could takefake juris-
diction as there was no statute in the
state of newnow york for divorce a vinculo
matrimonii except in case of adultery
and the cavmcause for divorce mushmust ariselseise
after marriage the learned chancel-
lor declared the contract null and void
ab anito on the ground that the plain-
tiff had not the capability to
no more than if she had been an idiot
but the court expressly says that thethie
powenpower resides someisomewhereherhene to declare the
contract void and contends that itif
must reside in that court as it has an
exclusive jurisdiction not only over
cases of lunacy but of matrimonial
causes this decision when properly
examined will be found to sustain the
position we haye assumed that pro-
ceedingscecgedings for divorce do not necessnecessarilyarllyaTIly
belong to either the chancery or com-
mon law jurisdiction of the district
courts

TWO questions only remain for our
consideration first whether the legis-
lature has granted to the probate court
by giving it jurisdiction in all cases of
divorce more judicial power than it is
authorized to confer by the organic act
and second whether the defendant be-
low after having answered could raise
the question of jurisdiction the judi-
cial power of the territory is vested in
certain courts among those named is
the probate court the jurisdiction of
thesethebe courts shall be limited by law
we have seen that neither the common
law or chancery jurisdiction of the dis-
trict courts is infringed by providing
for the probate court to grant divorces
this being the case it follows that un-
der that clause alimgilmlimitedcited by law the

ledleilegislaturelAide has the r 1I1hitoht to adept knoaud
ther foruin to try and aanother
tribunal withIM the power totd hear and de-
termine actions for alvoreedivorce

the tribunal is the probate court midand
we see nothing incompatible with the
provisions of the organic act or the orori 1

of the district courts to pre
vent the legislegislaturelegislatelatui

retrel flomaiombrorn passing the
law conferring exclusive jurisdictionsjurisdictioni a
suchbuch cases upon Buti
be said that the defendant could notus ii

jeet to the jurisdiction after having
answered thisthib would betruebe true if thathe
court hadbad jurisdiction of thathe babjecsubject
matter and the judgment did not ap-
pear upon the fabelof the record commcorham

in the celebrated case of voorhies vs
the united State 10 peters the doc-
trine Is well settled that if the judg-
ment is not warranted by the constitu-
tion or fawaw of the land the mostmoat sol-
emn proceedings can confer no right
which is denied to auyany judicial act un-
der color of law which can properly be
deemed to have been done coram non
judice that is by persons assuming the
judicial function in the given case with-
out lawful authority wright vs
marsh lee and degelanDevelan 2 QG greene
94 the line which separates error in
judgment from the usurpation of power
is very definite and is precisely that
which denotes the case when a judg-
ment or decree is reversible only by an
appellate court orbr may be declared a
nullity collaterally when offered in evi-
dence in an action concerning the mat-
ter adjudicated or purporting to have
been so in the one case the record is
absolute verity inthein the other mere waste
paper if then the court below exer-
cised a bowerpower not conferred by the or
ganic actac or the laws bf this territory
and noinot inherent in themhd courte the judg-
mentment and may be taken advan-
tage of ananywhere orbr before any courtbourt

it is a principle asafa old as the law it-
self that consent cannot confer juris-
dictiondic lonijoni undand if the court proceeded tpto
try the case and render the decree in an
action over which it had no control thetho
jurisdiction bf which belonged to anoand

court the answer of
could not confer such jurisdiction lang
the judgment gisvoldis voidwoid r 3

that suchkuch is19 the case we think we
have abundantly shown by qt
actionsaction of divorcedivorcedodo not necessarily be-
long to courts of chancerydh ancery or common
tawlaw jurisdiction that they may be pro-
vided for by statute and the judicial
power of the territory residing in part
with the probate courts the legislature
had the right which they have exer-
cised to give them the exclusive con-
trol over these actions I1

the decree of the court below is re-
versed and set aside mountaineer
feb 9 1861

editor deseret mewsnews sirsin ever feel
ing anxious for the liberation of the
vast wealth locked up in the air soil and
water of our territory I1 venture in my
humble way to address a few letters
to our people upon the culture of the
grape if you consider these letters
sufficiently interesting and instructive
by giving them a placeeinelnin your columns
you will much oblige a lover of pro-
gress

it may be considered that they
comecoma out of season not so the fall
is the time to secure plants either for
fall plantingpanting or heeling in for early
spring planting the object of these
letters is to attract the attention of the
people ofif utah to a remunerative 1in-
dustry

ii
which is sadly neglected in our

territory and for which our soil and
climate are most admirably fitted

the california grape iaIs not in many
respectrespects the grape for extensive vine
yard culture in the great basin it is
too tender and never ripens its fruit to
the centre with us and from it we
never can makemahe wine that will by its
merits hold a prominent position in
commerce wine can be madomade from
the californiaCalcaiforniaforgia grape grown in utah by

1adding sugar or good spirits to improve
the must to keep it yet I1 consider
that vine indispensable to us as a late
garden variety we need a grape that
holdshold withinswithin itself all the requisites of
a good spicy generous redted wine aadand
from which wine can be manufactured
without any additions as easily as mak-
ing eiderelder from apples

much ccredit is dueno to the enenergyergy dis-
played by american A for
obtaining from the great laboratory of
nature grapes that areard fitted to an ex-
tensive area of northworth america which
embrace the great requisites of hardi-
ness earliness vigor and superior ex

clllencecellence for wine raisins and table
use

levi efcharis D 0 calder
T W ellerbeck of salt lake city and
others have given machofmuch of their time
attention and means to the inintroductiontrotio
of good varieties of native grapes into
our territory and have done much in
training the public taste fonfor abst excel-
lent fruit yet the taste should not be
the only standard to judge by agradeA grape
may not be par excellent to the taste
andlind yet possess such sterling qualities
as to make its presence
iniff a fine collection

the valesof utah will yet flow with
generousonerous wine it can be producedgerehere from the bebbbest native grapes by
millions of gallons annually tens of
thousands of pounds of the finest of rai-
sins can be produced annually inid utah
with the sweet rich flavor and aroma
of those from the muscat of alexan
dria

it is not my purpose to bore your read-
ers with an elaborate article
howbow much I1 know on this suba eatneitherelther
shall I1 steal thunder but I1
will recommend a few good grapegrapes that
are fitted to our climate andanti soilsal and
briefly describe them I1 will also in
my simala way describe the method
of cultivation pruning and training
necessary to secure the best results

the following list does not embrace
all of the good native grapes but in it
is embraced nearly all the leading ex
cellencelien clescies of a very large class eumeaume
ianlan lonaions arella delaware dianadlana
and concord

I1 will now give hriebriebrieflyfly ththe character
teteriterlstica of the above six varieties which
I1 obtain from the most reliable sources
and in which the utmost confidence
may be placed

Eumelan A black graph bunch of
large biza elegant form and proper
degree of compactness berries pfaf large
size with fine bloom and clear surface
adhering firmly to the bulacbujacbuncheshegbeg longlog
aberafter ripeniperipeningning forpor the tablefable it is
meaty uniform in texture and of ten-
der it ripenss evenly imdand
perfectly nilall thorough and as hoonboon at the
beriberlcentretreltree as at the circumference fla-
vor p tirelire and defined vryvory sugarysugar rich
anand vinous for mamakliftigirigleeg iddred wine it
habhag hoannearnear competitorethonethor among amerlameri o

can grapes the vinovine is19 vigorousvigorbus Iiardyhardy
and productive in inhabitbabit ripens earliereailler
than thetha hanfHarfhancfordhartfordtordford prolific

lonaiona the vinevina is of the bestbeat habithabil
strong vigorous and hardy with Jarge
short jointed canes and abundant
thick fleshy and enduring foliage
which remains until wood and fruit are
fully ripened sets its fruit late and
matures early avoiding late spring and
early autumn frosts the berries are
large or very large and the bunches
very large like the european grapes
in flavor it is rich spicy with B fine
delicate muscatel aroma added to its
sugary and refreshing wine making it
one of the most delightful and refresh-
ing grapes for late keeping it is equal
to the best not in the least disposed to
rot or lose its vinous spirit but dries
readily to the most spirited of raisins
for which it iais most admirably fitted
having only a few very small seeds
the berries are of a wine color the flesh
is of a uniform consistence quite to the
center and as sweet at the centre as
near the skin in quality and appear-
ance it resembles the reubedred frontignanFontignan
ripens fully two weeks before the isa-
bella

Israisraellaeliaells A4 black grape ripening
one week before the lonaions Asis the earliest
black grape that is large excellent
healthy and hardybardy when rlripepe it has
no acidity or toutoughnessihnes remaining be-
ing exceedingly sweet rich and good
throughout its entire substance and
exceedingly productivepro it is called
the american hamburg the berries
being large globular and very dark ad-
hering to the peduncle firmly and
remaining a bunch when dried to raisrals
ings

delaware one of the very best
earliest and hardiesthandiesthardiest of american
grapes its character is pretty well
known in utah

diana seedling from the catawba
vine much more hardy than the parent
and the fruit ripens two weeks earlier
with purer richer and even more
spirited flavor its bunches large and
compact the berries are often very
large it is inclined to overbear which
when permitted renders its berries
smaller than the catawba the fruit
ripens very early and becomes very
good but with some degree of the foxy
odor of its parent it is one of the in
dispensable varieties ranking next to
the delaware and lonaiona in value either
as a grape for the table or for wine

concord A very vigorous and
healthy grower and bears abundantly
ripens ten days before the isabella and


