/

moved.
disability-
s qua

otill 18 in the office it

t come vacant because of
?:"ure to elect A successor,
termegaitll]”agnd takes the place theve is
wu;acancy;the old officer goes out,
nod the successor talees his place. The
nﬂni e is fllsd also when an officer
30135 over; in that cage the man is his
own successol. Under

zoted the County Court, |
4 oy vceurs, has the power to fill it
" ointment until the next general
by ”-,’c',’n [t is clear there that the
((e_}lect 1y.Court fills the vacancy uatil

o ext general election, and then
b l]o jo A1l it, and the term termin-
;l;:Bpﬂz ]ptwould have had there been
0o ‘ilacan&z;;ancy that precedes the

jTti?m and qualification last raferred
7 e:: filled by the Uounty Court before,
to dathe remaining pcrtion of the term
g lletd by the voters at the electiou.
is fl her pmvisions of the atatate of the
TOt_mry refer to vacancies, Section

BERL Jates to Territorial or county
270 re It provides, in case of the
omcﬁrsl:egignat.ion or other disability of
> Perritorial officer, authority is
any =-"f). There the vacancy is
gle:?ibed as by death, resignation ot
other disability.

In the geotion that follows the one
- _the words are used; “In
¥ by]l'.he d;_aal‘.h, resigna-

disability of any probate
I‘.u:jn, °f,°;23r agalin, *Or in case of a
Ju g?cy by the death, resignation, or
;tahc:r disability of any county or pre-
oinct officer, except probate judge 01;
C tise of the peace, made elective,’
Ju%lce on. Imn section 276 of the same
?):,]okso(;oﬁgreas Jo providing for the
election of 8 deiegate to Congrees, used
this language. h
in his work on elections, re-
erous Jecisions. In sec-
¥8, ‘'The C(f)nﬁtitutlon of
tained the following sec-
ﬁg‘ﬂ;?“i’“ E‘L':, any office shall, from
apy cause, become vacan, and- no
md‘:le iy provided by the constitu-
tlom and 1awe for filling such
v: ancy, (be governor shall have

\(:'er m’ﬂ]l guch vacanoy by grant
fg a commission, which shall expire
at%he end of the Dext session of the
Legislature, or at the next elevtion by
t.begpeople por shallthe duration of any
office not fixed by the constitution
ever exceed four yeare. A statute was
i these words: Each of said commis-
slopners shall hold his office for the
term of four years, and untii his succes-
sor |s elected, commlssioned, und

ualified, as in this act provided. The

upreme Court held that uuder the
constitution of the State it was proper
thut executive officers, electeu by the
people, should hold over, rather than
that the dutien should devolve upon
those in whoae slection the people qu
no ghoice; that temporary executive
appointments were admissible only
when thers were no incumbents of par-
ticular offices to hold over and per-
torm their duties. That if there was a
vacancy in any just sense, ufter the ex-
piratlon of the term and before -the
election and quaiification of a succes-
sor, the statute itsell filled the vacanoy
for the time being, by providing that
the former Incumbent should hold un-

or is under some disqunllfylngltil the election and qualifieation of a
But when the incumbent|successor, and that a failure to elect a
lified to hold the office and he { successor to an office at the expiration
does | of hia term did not create 8 vacancy to

8 | be filled by executive appointment. A
hie | township trustee, who was
oes on} until the suecessor | at the April election in 1868, but did
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elepted

vot then give a new bond, did not
vacate the office, but was entitled to
hold it until his successor was elected
and qualified. An officer elected for.a
term of years, and uutil his successor is

the section |ochosen and qualified, may hold over
when &a|for an indeﬁnite(Perlod, if no suoces-

aur be elected and qualified.

Reference has also been made to a
dectsion of the Supreme Court of
Indiapna, made in 1888, found in the
Northeastern Reporter, Volume 18,
Page 384,, State ve. Harricon. It is
upon the point as to what constitutes a
vacancy for which an appointment
may be made. The caseinvolvesa
controversy between the relator,
Joseph L. Carson, and the respondent,
Thomas H. Harrizon, concerning the
rigbt to exercise the office of President
of the several Boards of Trustecs of the
benevolent Institutions of the State.
The court says, ‘‘Pursuant to the pro-
visions of the act, the respondent
was elected president of the Boards
on the 27th day of February, 1883,
The Legislature fatled to elect a suo-
cessor in 1857, as the law required, and
the respondent continued and still con-
tinues in the office, asecrting the right
to hold over umntH & suvcessor shall
have been duly elected by a suceeed-
ing Liegislature. Being of opinion that
the fallure of the general assembly to
elect a successor produced a vacancy in
the office, the governor appointed and
commissioned the relator as president
of the several hoards on the 27th day of
May, 1887. The law provided that a
person should bold until his saccessor
was elected aad qualified, and the
court, Jreferring to the law, saye: “‘So
much of the above mentioned section
As applies to the office in dispute reads
as follows: *When, during a recess of
the general assembly, a vacancy shall
happen in any office, the appointment
of which is vested in the gen-
era]l assembly, the goverpor ghall
fil such vacamoy by appoint.
ment, which shallexpire when a suo-
cessor shall have been elected and
qgualified.?*’ * * et It
must nevertheless be borpe in
mind that the power of the governor
to make a valid appointment does not
aripe until there is a vacanoy in faot.
The court says; ‘The word ‘vacancy,’
as applied to an office, has no technical
meaning. Anoffice is not vacant so
long as it ia supplied In the man-
ner provided by the constitation or

law with an incumbent who is legaily |

qualified to exercige the pewers and
perform the duties which pertain to

it, and, convergely, it is vacant in fhe i

eye of the law whenever it is unoccu-

| pied by a legslly qualified incumbent,

who has a lawful right to continue

therein until the happening of some |

future event.’ **

After citing a number of cases the
court paye: ““When an oflice has been
conferred upon one legally eligible,
aud bas been accepted, no vacancy can
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““The polioy of provisione of that na-
ture is to prevent the happening of
vacancies in office, except by death,
resignation, removal!, and the Ilike,
They restupon the agsumption that the
wiser and more prudent course is, in
¢ase the electoral tody fails to dis-
charge its functions, to authorize
the incumbent to hold over until

lﬁlled by the appointing power.

the suceeeding  election, rather
than that a vacancy should vecur to be |
In
recognition of the wisdom of this policy
the organic law of the State declares as
follows: ‘Whenever it is provided in
thie constitution, or in any law, which
may be hereafter passed, that any offi-
cer, other than 4 member of the general
asgsembiy shall hold his office for any
given time, the same shall be construed
Lo mean that such officer shall hold his
office for suoh term and until his suc-
cessor shalli bave been elected and
qualified,» * * ¥ ¢Thp term of
the office is fixed at two years certain,
with a contingent extension, When -
the contingency happens, this ex-
tensicn 18 ag much s part of the entire
term as any portion of the two Years, It
in certain therefore that all offices to
which theaboveconetitutional provision
applies are held by the same title, or by .
as high and lawful tenure, after the
prescribed term,until the title of a duly
elected and gualified successor at-
taches as before, and during such term,
This right to hold over continues until
a qualified successor bhas been elected -
by the same electoral body as that
to which the incumbent owes his elec-
tion, or which, by law, is entitled to
elect A successor.'* That case lays down
the rule explicitly, that where an «ffi--
cer holds for a term and until his suoe-,
ceasor is elected and qualified, that the-
time that he holds after the term fixed,
say {wo years in this case, is as mauch a
Fortion of his term as the time preced-
ng. That in elither case he holds by
virtue of the law,
part of his term.

The law makes it a

The caseof Parcel ve. the Btate, ex
rel. Lowrey, in the 110th Indiaus, page
112. This was a proceeding commenced
on the 10th day of Jauuary, 1836, by an
information in the name of the State,
on the relation of Roubert A. Lowrey,
againpt Clark R. Parcel, to test the
right of the latter to hold the office of
county ecommissioner for the third dis-
trict of Pulaski county. In that case

the incumbent died, and Clark R. Par.
| cel wasthereupon appolinted to #l] the-
vapancy. It seems there was noques
tion about the vacancy; there was an

actual vacanoy caused by death—nota
chpe where the person held over. The
ovurt says: ‘‘But saccording to the
agreed statemeut of facts, it does not’
uppenr that any one was eleoted
at the November election in 1884.%
(Chat was the regular election).
“‘Hence, at the expiration of Lowrey’s
[ second term, no succesfor having been
elected and gqualified, he continued
irightfully to hold over until his suc-
| cessor was elected and qualified. No
. election having taken place in 1884, to
' fil] the term which was to coonmence
jim 1885, that term remained vacant,
except 28 the relator occu]i)ied it under
his right to hold over until the election

be said to exist therein until the term {aud gualification of his successor. The

of service, and rnight to hold, as fixed
by the law, expires, ot until the death,
resignation, or removal of the person
eiected or appolated, o i T

term being thas vacant, it came under-
the provision of section 4678, R. 8,
1881, which requlred thatat thegeneral
election in 1886 all existing vacancies



