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moved or is under some disqualifying
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athethe constitution of
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the following seccontainedCancaliforniafornia any office shall fromhona when
become vacant and noicv pauseany providedded by theis provi

5mode
and laws0 torfor filling such
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the
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exceed fourfour year A statute wasever
words each of said commisinin these

rioters snailshall hold his office for the
term of four yeyearssirs and until his buccos

commissioned andelectedismorbor
qualifiedll11 as in this act provided the
barreme court held that under the
constitution of the state it was proper

that executive officers elected by the
people should hold over rather than

should devolvethat the duties upon
those in whose election the people had
no choice thatthat temporary executive
ampolappointments weree admissible only
when there were no I1incumbentsneu of par

offices to hold over and per
form their duties that if there was a

sense after the exm daanoy in any just
W piration of the term and before the

M election and qualification of a
r mor the statute itself filled10 lied the vacancy
0 twfor the time being by providing that

the former incumbent shoushouldid hold un

til the election and qualification of a
successor and that a failure to elect a
successoreor to RDan office at the expiration
of hisbis term did not create a vacancy to
be filled by executive appointment A
township trustee who was elected
at the april election in 1868 but did
not then give a new bond did not
vacate the office but was entitled to
hold it until his successor was elected
and qualified an officer elected for a
term of years and until his successor is
chosen and qualified may hold over
for an indefinite period if no succes-
sor be elected and qualified

reference has also been made to a
decision of the supreme court of
indiana made in 1888 found in the
northeastern reporter volume 16
page state vlve harrison it is
upon the point as to what constitutes a
vacancy for which an appointment
may be made the case involves a
controversy between the relator
joseph L carson and the respondent
thomas H harrison concerning thehe
right to exercise the office of president
of the several boards of trusteestrusted cof the
benevolent institutions of the Sstatetate
the court sayssaya pursuant to the pro-
visions of the act the respondent
was elected president of the boards
on the day of february 1883
the legislature failed to elect a sue-

n
suc-

cessor in 1887 as the law required aandd
the respondent continued and still con-
tinues in the office asserting the light
to hold over until a successor shall
have been duly elected by a succeed-
ing legislature being of opinion that
the failure of the general assembly to
elect a successor produced a vacancy in
the office the governor appointed and
commissioned the relator as president
of the several boards on the day of
may 1887 11 the law provided that a
person should holdbold until his successor
was elected andaad qualified and the
court referringpreferring to the law saye so
much of the above mentioned section
as applies to the office in dispute readsread
as follows I1 when during a recess of
the general assembly a vacancy shall
happen in any office the appointment
of which ito vested in the gen-
eral assemblyaaaembly the governor shall
fill such vacancy by appoint-
ment which shall expire when a suc-
cessor shall have been elected and
qualified it
musmustt nevertheless be borne in
mind that the power of the governor
to make a valid appointment does not
arise until there is a vacancy in fact
the court sayssaye the word vacancy
as applied to an office has no technical
meaning an office is not vacant so
long asaa it itis1 supplied in thothe man-
ner providedprovi ded by the constitution or
law with an incumbent who is legally
qualified to exercise the powers and
perform the duties which pertain to
it and conversely it is vacant in the
eye of the law whenever it is unoccu-
pied by a legally qualified incumbent
who has a lawful right to continue
therein until the happening of some
future event

after citing a number of cases the
court saysbays when an office has been
conferred upon one legally eligible
and has been accepted no vacancy can
be said to exist therein until the term
of service and right to hold as fixed
by the law expires or until the death
resignation or removal of the person
elected or appointed

the policy of provisions otof that na
ture lais to prevent the happening of
vacancies in office except by death
resignation removal and the like
they rest upon the assumption that the
wiser and more prudent course is in
case the electoral I1 ody fails to digdie
charge its functions to autauthorineauthorhorikelize
the incumbent to bold over until
the succeedingeding election rather
than that a vacancy should occur to be
filled by the appointing power in
recognition of the wisdom of this policy
the organic law of0 the state declares asan
follows whenever it tois provided in
this constitution or in any law which
may be hereafter passed that any offi-
cer other than a member of the general
assembly shall hold his office for any
given time the same shall be construed
to mean that such officer shall hold his
office for such term and until his suc-
cessor shall have been elected and
qualified the term of
the office is fixed at two years certain
with a contingent extension when
the contingency happens this ex
tension is as much a part of the entire
term as any portion of the two years it
is certain therefore that all offices to
which the above constitutional provision
appappliesies are held by the same title or by
as high and lawful tenure after the
prescribedbed term until the title of a duly
elected and qualified successor at-
taches as before and during such term
this right to hold over continues until
a ququalifiedallifred successor has been elected
by the same electoral body as that
to which the incumbent owes his elec-
tion or which by law is entitled to
elect a successor that case lays down
the rule explicitly that where an efelafi
oer holds for a term and until his suosue
cessorcessor is elected and qualified that the
time that he holds after the term fixed
say two years in this case is as much a
porportiontton of his term as the time preced-
ing that in either case he holds by
virtue of the law the law makes it a
part of his term

the case of parcel vs the state ex
rel lowrey in the indianaIndi auasua page

this was a proceeding commenced
on the day of january 1886 by an
information in the nameonname of ththe stateeState
on the relation of robert A lowrey
against darkclark BR parcel to test the
right of the latter to hold the office of
county commissioner for the third dis-
trict of pulaski county in that case
the incumbent died aridand darkclark BR par-
cel was thereupon appointed to fill the
vacancy it seemsseema there was nonoquesques
tion about the vaevacancyancy there was an
actual vacancy caused by death notanot a
case where the person held over the
court says I1 but according to the
agreed statement of facts it does not
appear that any one was elected
at the november election in 1884 bif

that was the regular election
hencecherice at the expiration of lowrey Isa

second term no successor having been
elected and qualified he continued
rightfully to hold over until his sue
cessor was elected and qualified no
eieotien having taken place in 1884 to
fill the term which was to commence
in 1885 that term remained vacant
except as the relator occupied it under
his right to hold over until the election
and qualification of his successor theTh9
term being thus vacant it came under
the provision of sectionmotion BR S
1881 which requiredred thatah thetha general
election in 1886 all existing vacancies


