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tion to lebe sold and the proceeds ap-
plied one half to the making of aEhighway from the town in which
the lands were one fourth to the
repair of a church in that tow nand
thehe other fourth to the priest of the

church to saymy prayers for the souls
of the donor antiand othet 9 the lord
keeper decreed the establishment
of the use torfor making the highway
and repairing the church and dir-
ected the remaining fourth which
could not by reason of the change
toin religion be applied as directed
by the donor to be divided between
the poor of the same town and the
poor of the town where the donor
inhabited

in the case of baliel college
which came before the court of
chancery from time to time for over
a century and a half aprin
ciple was asserted of directing a
charity fund to a different though
analogous use where the use origin-
ally declared had become contrary
to the policy of the law there a
testator in 1679 when episcopacy
WASWAP established by law in scot-
land

boot-
land gave lands in trust to apply
the income to the education of
ScotScotchclimenmen at oxford with a view
to their taking episcopal orders and
settling in scotland presbyterian-
ism being reestablishedestablishedre in scotland
after the revolution of 1688 the ob-
ject of the bequest could not be car-
ried into effect and the court of
chanceryChaB cery by successive decrees of
lord somers and lord hardwicke
directed the incomeacome ofif the estate
to be applied to the educationeJu cation of a
certain number of scotch students
at ballal college without the con-
dition of taking orders and in con-
sideration of this privilege direct d
the surplus of the income to be ap-
plied to the college library see
the cases of atty gen v guise 2
vern atty gen v baliel
lege 9 mod atty gen v glas-
gow college 2 hollyercollyer S C I1
H L cas and see abridg-
ment of the above cases I1lo10n 14 all-
en

ali-
en

lord chief justice wilmot in
hisbis opinion in atty gen v lady
downing Wil notes and op
1 8232 looking at the case on the
supposition that the trusts of the
will which were for instituting a
college were illegal and void or of
such a nature as not fit to be carried
into execution said this court
has long made adistinction between
superstitious uses and mistaken
charitable uses by mistaken I1
mean such as are repugnant to that
sound constitutional policy which
controls the interest wills and
wishes of individuals when they
elashclash with the interest and safety of
the whole community property
destined to superstitious uses is
given by law of parliament to the
king to dispose of as he pleases and
it falls prproperlyopery under the cogniz-
ance orof a court of revenue but
where property is given to mistaken
charitable uses this court distin-
guishes between the charity and
the use and seeing the charitable
bequest in the intention of the tes-
tator they execute the intention
varavar ing the use as the king wwhobo is
the curator of all charities and the
constitutional trustee for the per

firmanceformance of them pleases to direct
and appoint ay this doctrine is
now so fully settled that it cannot be
departed from ib

in vs 7
ves 36 69 lorolord eldon said 1tI
have no doubt that cases much
older than I1 shall cite may be found
all orof which appear to prove that if
the testator has manifested a general
intentionintent loB to give to charity the
failure of the particular mode in
which the charity is to be effectuated
shall not destroy the charity but if
the substantial intention Is charitycharay
the law will substitute another mode
of devoting the property to charit-
able purposes though the formal in-
tention as to the mode cannot be ac-
complishedcomplis hed 11 in hill on trustees
page after citing this observa-
tion of lord eldon it is added in
accordance with thesethase principles it
has frequently been decideddecidei that
where a testator has sufficiently ex-
pressedreseed his intention to dispose ofeishis estate in trust for charitable pur-
poses generally the general purpose
will be enforced by the court to the
exclusion of any claim of the next of
kin to take undertinder a resulting trust
although the particular purpose or
mode of application is18 notdot declared
at all by the testator and the samegame
rule prevails although the testator
refers to some past or intended dec-
larationla of the particular charity
which declaration tois not made or
cannot be discovered and although
the selection of the objects of the
charity and the mode of application
are left to the discretion of the trus-
tees and it is immaterial that the
trustees refuse the gift or die or
that their appointment is revoked
in the lifetime of the testator caus-
ing a lapse of the bequest at law
the samefame construction will also be
adopted where a particular charit-
able purpose is declared by the tes-
tator which dotsdosdotdo s not exhaust the
whole value of the estate or where
the particular trust cannot be carried
into effect either for its uncertaintyuncertainly
or itsite illegality or for want of proper
objects and in all these cases the
general intention of the testator tinin
favor of charity will be effectuated
by the court through a cy prea ap-
plication of the fund the samesam

rorepositionspositions are laid down by mr
austiceSustice story in his equity juris-
prudence sections 1167 et seq but
ftt is unnecessary to make further
quotations

these authorities are cited and
manymady more might be adduced for
the purpose of showing that where
property has been devoted to a
public or charitable use which can-
not be carried out on account of some
illegality in or failure of the object
is does not according to the general
law of charities revert to the donor
or his heirs or other representatives
but is applied under the direction
of the courts or of the supreme
power in the state to other charit-
able objects lawful in their charac-
ter but corresponding as near as
may be to the original intention of
the donor

they also show that the authority
thus exercised arises inyart from
the ordinary power of the court of
chancery over trusts and in part
from the right of the

sovereign as parens peltriespel tries to su-
pervise the acts of public and
charitable institutions in the inte-
rest of those to be benefited by their
establishment and if their funds
become bona vacantia or left with-
out lawful charge or appropriated
to illegal purposes to cause them to
be applied in such lawful manner
as justice and equity may require

if it should be conceded that a
case like the present transcends the
ordinary jurisdiction of the court of
chancery and requires for itsita de-
termination the interposition of the
parens patha of the state it may
then be contended that in this
country there is no royal personjerson to
act as parens patrice and to give
direction for the application of
charities which cannot be ad-
ministered by the court it is true
we have no such chief magistrate
but here the legislature is theatie
parens patrice and UunlessT i less restrained
by constitutional limitations pos-
sesses all the powers in this regard
which the sovereign possesses in
england chief justice marshall
in the dartmouth college case said

by the revolution the duties as
wenwell as the powers of government
devolved on the people it
tois admitted that among the latter
wawas8 comprehended the transcendenttranscendedadant
power of parliament as well as that
of the executive department ff 4

and mr justice
baldwin in mcgill vs brown
Brightleys rep a case

arising orton sarah zanes will re-
ferring tuto this declaration of chief
justice marshall said the revolu-
tion devolved on the state all the
transcendtranscendentant power of parliament
and the prerogative of the crowncrowd
and gave their acts the sameflame force
and effect I1 I1

chancellor kent says in this
country the legislature or govern-
ment of the state as parens
has the right to enforce all charities
of a public nature by virtue of its
general superintendingsuper intending authority
over the public interests where no
other person is trustedin with it
4 kent cornCOM note
in fontain vs ravenelRaveDel 17 how

mr justice me lean de-
livering the opinion of this court in
a charity case said whenewhen this
country achievedachl eved its independence
the prerogatives of the crown de-
volved upon the people of the states
and this power still remains with
them except so far as they have
delegated a portion of it to the
federal government
will tois made known to us by legisla-
tive fenactment the state as a
sovereign is the parens mafricepafrice

this prerogative of parens
tois inherent in the supreme power of
every state whether that power is
lodged in a royal person or in the
legislature and has no affinity to
those arbitrary powers which are
sometimes exerted by irresponsible
monarchs to the great detriment of
the people and the destruction of
their liberties unon the contrary it
is a most beneficent and
often necessary to be exercised in
the interest of humanity and for
the prevention of injury to those
who cannot protect themselves
lord chancellor somerssomera in cary


