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tion w Le sold, and the proceeds ap-
E!ied, one-half to the making of a

ighway from the town in which
the lands were, one-fourth to the
repair of a cliurch 1n that town,and
the other fourth to the priest of the
church to say prayers for the souls
of the donor and otheis. The Lord
Keeper decreed the eatablighment
of the use for making the highway
and repairing the ehurch, and dir-
ected the remaining fourth (which
oould pot, by reazon of the change
in religion, be applied as directed
by the donor) to be divided hetween
the poor of the vame town and the
poorof the town where the donor
inhabited.

In the case of Baliol Cullege,
which came before the Court of
Chabpcery from time totime for over
a century and a half, the game prin-
ciple was asserted, of directing a
‘eharity fund to a different, though
analogous use, where the useorigin-
ally declared had become contrary
to the policy of the law. There. a
testator in 1679, when episcopacy
was established by law in SBeol
Iand, gave Jands in trust to apply
the income t0o the edueation of
Beotchmen at Oxford, with a view
to their taking Episcopal orders and
settling in Scotland. Preshyterian-
ism being re-established in Bcotland
after the revolution of 1688, the ob-
jeet of the bequest eould not be car-
ried into effect; and the Court of
Chancery, by successive decrees of
Lord Somers and Lotrd Hardwicke,
directed the income uf the estate
to be applied to the education of a
certain number of Beofeh students
at Baliol College, without the cun-
dition of takinsg orders; and, in con-
sideration of this privllege, direct- d
the surplus of the income to be ap-
plied to the college library. (See
the cases of Atty. Gen. v, Guise, 2
Vern. 180; Atty. Gen. v. Baliol Col-
lege, 9 Mod. 407; Atty. Gen. v. Glas-
wow College, 2 Collyer, 665; 8. C. 1
H. L. Cas. 800. And see apridg-
ment of the above cases In 14 Al-
len, 581, 582.)

Lord Chielf Justice Wilmot, in
his opinion in Atty. Gen. v. Lady
Downing (Wilmot’s Notes and Op.
1, 32), looking at the case on the
supposition that the trusis of the
will (which were for imstituting a
college) were fllegal and  void. or of
such a nature as not fit to be carried
into execution, said: “This court
hns long made adistinction between
superatitious uses and mistaken
charitable uses. By mistaken, I
mean such as arc repugnant to that
sound constitutional poliey which
controls the interest, wills, and
wishies of individuals, when they
otash with the interest and sufety of
the whole community. Property,
destived to superstitiour uses, is
given by law of parliament to the
king, to dispose of as he pleases; and
it falls properly under the cogniz-
ance of a court of revenue. But
where property is given to mislaken
charitable uses, this court distin-
guishes between the oharity and
tbe uge; and seeing the charitable
bequest in the intention of the tes-
tator, they execute the intention.
vary ing the use, as the king, who is
the curator of all charities, and the
constitutional trustee for the per-

formance of them, pleases to direct
and appoint.>» < This Jdoectrine is
now so fully seftled that it cannot be
departed from.”> (Ib.}

In Moguridge vs.,Thackwell (7
Ves. 36, 69), Lord Eldon said: I
have no doubt that eases much
older than I ghall cite may be founrl;
all o which appear to prove that if
the testator has manifested a general
intention to give to charity, the
failure of the particular mode in
which the charity is to be effectuated
shall not destroy the charity, but_if
the substantial intention Is charity,
the Iaw will substitute another mode
of devoling the property to eharit-
able purposes, though tire formal in-
tention asto the mode cannot be ac-
complished.’* In Hill on Trustees,
page 450, after citing this observa-
tion of Lord Eldon, it is added: “In
accordance with these prineciples, it
has freguently been decide] that
where a teatator has sufficiently ex-
pressed bis intention to dispose of
his estate in trust for charitable pur-
poses generally, the general purpose
will be enforced by the court to the
exclusion of any claim of the next of
kin to take under a resulting trust;
although the particular purpose or
mode of application i not declared
at all by the testator. Awnd thesame
rule prevails although the testator
refers to some past or intended dee-
laration of the particular eharity,
which ceclaration is not made or
cannot be discuvered, and although
the pelection of the objects of the
charity and the mode of application
are left to the discretion of the trus-
tees. And it is immaterial that the
trustees refuse the gift, or die, or
that their appointment is revoked
in the lifetime of the testator, caus-
ing a lapse of the bequest at law.
The same construction will alsu be
adopted where a particular charit-
able purpose is declared by the tes-
tator which docs not exhaust the
whole value of tlie estate; or where
the particular trust cannot be carried
into effect, either for itsa uncertainty
or its illegality, or for want of proper
ohjects. And in all these cases the
general intention of the testator in
favor of charity will be effectuated
by the eourt through a cy-pres ap-
plication of the fund.>” The same

ropositions are laid down by Mr.
‘El"ustice Story in his Equity Juris-
prudence, sections 1167 ef seq. But
it is unnecessary to make further
quotations.

These authorities are cited (and
many mote might be adduced) for
the purpose of showing that where
property has been devoted to a
public or charitable use which can-
pot be earried out o agconnt of some
illegality 1u, or failure of the object,
is does not, according to the general
law of charities, revert to the donor
or his heirs, or other representatives,
but is applied under the direction
of the courts, or of the suprenie
power in the State, to other charit-
able objects, lawful in their charae-
ter. but eorresponding, A8 near as
may be, to the original intention of
the donor.

They also show that the autharity
thus exercise] arises, ingart, from
the ordinary power of the court of
chianeery over trusts, and, in part,
from the right of the governmen t,or
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sovereign, as parens pafrice, to su-
pervise the acts of public and
charitable ipstitutions in the inte-
reat of those to be benefited by their
esgtablishment; and, if their funds
hecome bona vacantia, or left with-
out lawful charge, or appropriated
to illegal purposes, to cause them to
be applied in such lawful manner
as justice and equity may require.
If it should be conceded that a
case like the present transcends the
ordinary juriadiction of the court of
chancery, and requires for its de-
termination the interposzition of the
parend paitricc of the State, it may

then be contended that, in this
country, there is no royal person to
act as parens patrice, and to give

direction fer the application of
charities which cannot be ad-
ministered by the court. It is true
we have no such chief magistrate.
But, here, the legislature 18 the
parens patrice, and,u Jless restrained
by constitutional limitations, pos-
gesses all the powers in this regard
which the sovereign possesses in
Epgland. Chief Justice Marshall,
in the Dartmouth College case,said:
“By the revolution. the duties, as
well as the powers, of government
devolved on the people. . . . It
is admitted that among the latter
was comprehended the transcendant
power of parliament, as well as that
of the executive department.”’ (4
Whent, 651.) And Mr. Justice
Baldwin, in Mec@ill vs. Brown
(Brightley’s Rep. 346, 373}, a case
arising on Sarah Zane’s will, re-
ferring tu this deelaration of Chief
Justice Marshall, said: ¢“The revolu-
tion devolved on the Btate all the
transcendant power of parliament,
and the prerogative of the erown,
and gave their acts the same force
and effect.’?

Chancellor Kent says: “In this
country, the legislature or govern-

'ment of the State, as parens palrie,

has the right to enforce all charities
of a public nature, by virtue of ita
general superintending authority
over the public inferests, where uo
other person is intrusted with it.”?
(4 Kent Com. 508, note.)

In Fontain vs. Ravenel, (17 How.
369, 584,) Mr. Justice McLean, de-
livering the opinion of this court in
a charity case, said: ‘“When this
country achileved its independence,
the prerogatives of the crown de-
volved upon the peopleof the States.
And this power still remaius with
them except so far as they have
delegated a  portion of it to the
federal government. The sovereign
will is made known to us by legisla-
tive enactment. The State, as &
sovereign, la the parens patrie.”?

This prerogative of parens patrice
i inherent in the supreme power of
every State, whether that power is
lodged in a royal person or in the
legislature, and has no afllnity to
those arbitrary powers which are
sometimes exerted by irresponsible
monarchs to the great detriment of
the people and the destiuction of
cheir liberties. On the contrary, it
ia & most beneficent fuuction, and
often necessary to be exercised in
the interest of humanity, and for
the preveution of injury to those
who cannot protect themseiven.
Lord Chancellor Somers, in Cary



