Begause of thls illegal and atyo-
cipus eourse, it was determined to
bring the matter befome Judge Zane.
to sceure, il vossible, an order that
would’ reatriet te within its proper
bounds this wholesale exercise of
assumed nuthority by the registrars.
Bish p Wm. B. Preston was one of
those charged on the grounds of po-
lygamy and non-residence. ln this
case an application was made before
Judge Zune for a writ of prohibition,
reatraining Registrar J. R. Morris
from further arbitrary netion. The
application was in substance as fol-
lows:

W. B. Preston, being first duly
sworn, on his vath does say:

That he is a natlve born cltizen of
the United States.

That he is now am« has been for
more than five years last past a Sona
fids resident of Balt Lake City, in
Balt Lake County, in Utah Terri-
tory, in precinet number 3 of sald

rity.

’{hnt in December he was duly
registered, and is a legally qualified
voter, and entitled to vote at all
mpnieipal elections in Balt Lake
City.

That on Jan. 28, Mr. Preston
received @ netice from J. R. Morris
of the ehallenge, based on the
grounds that he is a polygamist and
a non-resident of the city.

‘Mr. I’reston states that the charges
are absolutely untrue and false, And
thint he was not at the time he regis-
tered 2 polygamist, and that he was
and is a bora fide resident of Balt
Liake.

The affiant further says that the
registrar has no jurisdiction to hear
and determine said complaint, and
is acting without authority of law;
atid further that he intends to de.
prive the affiant of his rigbt to vote-

Having no other adequate remedy
at Inw, the affiant asks that the reg-
istrar be comimanded by the court to
refruin from further proceedings in
the easge.

‘I'he arguments were made by Le
QGrand Young for the affinnt apd P.
L. Willinmmsand W. H. Dickeon for
the registrar.

The position Mr. Young took was
that the registrars were not judicial
ofticers in the capacity of registrars
aml could not aet in that office an
also the office of justice of the peace,
which ofticer the lnw saysshall hear
and determine ehallenges; also, that
the registrars are not supreme in
their actions, but are subject to the
direction of the courts.

The poeition of Mesars. Willinms
and Dickson was that the registrars
acted both in n ministerial and ju-
dicial eapacity, aad the Utalh Com-
mission could properly authorize
them to so act; that they could ndd
nnmes to or strike names from the
registry list, and that there was
no appeal from thefr action; that
they ecould strike any number of
names from the list up to the day of
election, and the votgr had no re-
dress. As Mr. Dickson Jeclured,
-“Chere is no appeal from their
actlon, at least mot until after elec-
tion, and then it is no good.?”

Judge Zane, in passing upon the

guestion, sall  that the appli-
cation of Mr. Preston alleged
the challenglng of the  &p;
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plicant, Wm. B. Preston, by one D.
Webb, on the ground of bis heing a
polygamist and that he is puta
bona fide resident, and said notice
of aald challenge  was  is-
sued by J. R. Morris. The
application further claims that borris
is mot authorized to so act, and asks
thai a writ of prohibition issue, re-
straining the said Morris from hear-
ing and determining the questions
raised. The law providing for the
registration placed on the assespor
certain duties reganding the regis-
toring of voters. This regisiration
list is filed with the county court.

The section to be construed is as
follows:

“Jt shall aleo be tbe duty of the clerk of
the county conrt to give notice on the hets
80 posted, that 1the senior justices of the
peace for said precinct will hear objections
to the right to vote ot amy person reagia-
tered, until sunset of the fifth day preceding
the day of clection. 8a1d ohjections shatl
be made by a qualified voter in writing and
delivered to the said jusiice, whe shall issue
a written notice to the person objested to,
Btating the place, day and honr when the
objection will be heard. The person making
the objecuon shall serve, or cause to be
served,said nolics upon the person objected
to, and shall alsomake returns «f such ser-
vice to the justice before whom the objec-
tion shall be heard. Upon tbe hearing of
the case, if said justice shall find that the
Eeraon objected to is not a qualified voter,

16 shall, within three days prior to the clec-
tion, transmit a certified l1st of the names of
all snch uoqualified persons to 1he judges of
eleciion, and eald judxes shall sirike such
names from the \‘egiatry llst before the

apening of the polls,

Counsel for both parties concede |
that a justice of the peace was com-
petent before the passage of the Id- |
munds law to hear these objections, [
and conld act asstated in the section
read, In other words, the justice
had the authority to determine
whether the objections were well
taken, and to decide whether the
person objected to was a qualified
~voter. Doea section ¢ of the Ed-
munds Act confer this nutherity
upon such persons ns shall be ap-
pointed by the Utah Commissiou?
The section reads:

*8Bg. 9. That all the regisiration and clec-
tion oftices of every description in the Ter-
ritary of Utah are hereby deélared vacant,
and cach and every duty relaling to the reg-
isiration of voters, the conduct of elections,
the recelving or rejoction of votes, and the
capvassing and retarning of the same, ahd
jssuing of certillcates or olher evidence of
electlonn said Territory. shall, until other
Erov:sicm be made by the legislative As-em-

ly of said Territory, as is heremmafter by |
this section provided, be performed under |
the existing laws of the Uuited States and |
of sma Terrilory by proper persons, who
shatl be appointed to execute such ofices
and perform such duties by a Loard of five
persons.”’

The question is, 18 the eenior jus-
tice of the peace refurred to in the
section.read to perform any duty in
relation to the registration of voters?
It would seem that any officer nuth-
orizetl to take part in making or per-
fecting the registry st performed a
duty in relation to registration. The
officer who puts a nameon, and the
one who strikes it off, purforma a
duty regarding the registra.
tion of voters. The Utah Com-
mission was autherized to -ap-
point  persons  in  the place
of thosa appointed by the Territorial
law. The duties of making and

fecting the list are to be per-.
ormed by those persons designated
by the fah Commission. Thus

the registrars have the power to
hear these cases, but they should

proceed in good faith. If they uet
viciously, and from improper mo-
tives, or from malice, they are re-
spousible, and act at their peril. Ir
they act reasownbly, they have a
right to strike a name ofl' where
there is probable cause. Where an
officer exercizes judicial discretion,
the court cannot prohibit that exer-
cise. It may direct him to exercise
it, but cannot preseribe the way in
which the officer shall use his dis-
cretion. The registrar has the
power to hear th. se objections, and
the writ of prohibition is denied.

An appeal fromn this decision will
be taken, but the Bupreme Court
does not meet until March 1st, and
the registrars are thus given abao-
lute power to strike names from the
list for any purpore they please,
And how they will exercise this
power can be judued by thelr past
course and present attitude.

One of the first cases hefore Regis-
trar MecCallum January 3lst, was
John Miller, of the Fifth Ward, who
has been in this eity for close to
forty years. The challenge against
him was made by a new figure-head,
R. 0. G. Bhoweil. [t asserted that
Mr. Miller was “under twenty-one
years of age.” When the challenged
voter appeared the reglstrar looked o
little surprised, and inquired, “How
old are you?””

Mr, Miller—Forty-three.
Registrar—The challenge is de-
ed. You are old enough.

Wm. R. Jones testified that he,
wns A polygamist 22 years ago, but
had not been since. His case was
“taken - under advisement.” Of
course the result has already been
unnounced in the ‘‘decisions® of
Registrar Winters.

Default was entered in the ease of
Nephi Huskisson. The return
showed that he had not been served,
but the marshal reported that he
had made service on “fa suitable
person.”” Whether this person had
ever hgen seen or heard of by N.
Huskirson 1s unknown.

Default was also entered in the
cases of the following persons, who
did not answer to their names:

Wm. Hobson, 403 8. Second West
Street. ~ .

John Morgan, 168 8. First West
Street.

ni

J. M. Moody, 546 W. Becond
Sonth Street.
Hansz Mortensen, 27 W. First

Bouth Street. .

8. J. Btookey, 149 W. Bixth South
Street.

Anpdrew Berg, 167 West S8eventh
Bouth Street.

Chas. W. Brown, 744 W. Becond
South Street.

Jas. W. Cole, 733 W, Bouth Tem-
ple Btreet.

Before Registrar Winters n num-
ber were taken under advisement,
and the following failed to appear:

Edwin L. Parker, Frank E. Thir.
kill, Chas. B. Taylor and W. W,
Moreley. Mr. Morsley was given
till next Wednesday. Default was
entered in the other enses.

Before Registrar Morris the pro-
ceudings were somew hat of iheusuga)
order, except tbat the registrar wag
more ¢x peditious,

Grorge O, Risor was called and



