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if your honors please I1 will pro-
ceed to say what little I1 have to aay

the questions before this court
they are purely questions of law we
have agreed upon a statement of factsfacia
which are to govern in the determina-
tion of the motion for the appoint-
ment of a receiver and the only
questions tor tiethe consideration of viethe
court are two first whether the
ffactsacts themselves as presented are suf-
ficient to authorize the appointment
of a receiver and second whether
the law is sufficient inia thealie opinion of
this court to

TILE APPOINT

of a receiver or- to take any further
action in this case this proceeding
on the part of the court on the part
of any court whether a court of

I1

equity or a court of law under the
provisions of a statute authorizing
it to take possession of the property
otof a defendant to take it out of
his custody before there is any deter-
minationmination of the rients involved in the
litigation between the parties is in
the language of thih books an extra
ordinary remedy it is put upon the
same footing in a general sense witlawith
inan injunction with this difference
however an injunction gives some
protection to the defendant by reason
that belorebefore unyany steps cancaa be taken a
hondbond must be given to protect him
but it is an extraordinary remedy and
would only be adopted by the courts
of justice when such facts are pre-
sented as showsho w to the satisfaction of
the court that the property sought to
betokenbetakenbe taken out of the possession of the
defendant inih any case isia liable to be
wasted or destroyed that the defend-
ant is insolvent or that the defendant
is a dishonest or improper or
that the defendant hisAs been guilty of
some fraudulent acts which justify the
interference of a court of chancery in
reaching out the

ARM OF THE LAW

and takingf papossessionsession of the property
before ththereere I1is any deberaldetermination of
rights in controversy between the
parties now in this case ane only
averavermentments8 upon this point are those
contained in the ninth and tenth para-
graphs of tilethe bill they are as fol-
lows

ninth that the said corporation of the
church of jesus christ of latter day saints
audand the successor of the said john taylor
whose name is to this plaintiff unknown

as trustem in trust faidand wilford wood-
ruff lorenzo snow erastus snow frank-
lin D richards Brigbanghamhain young moses
thatcher francis M lyman john henry
smith george teasdale heber J grant
and john W taylor assistant trustees
the defendants wrongfully and in violation
of the laws of the united statesstales still claim
to hold and do exercise thebhe powers which
were held and exercised by the said corpo
tion of tho church of jesusJesu christ of latter
flayday saints itsas stated in paragraph first of
this bill ad are unlawfully possessing and
using the real estate referred to in the
fourth paragraph of this bill and are re-
ceiving and unlawfullyI1awfully applying to its and
their own use the rents issues and profits
thereof and falsely and wrongfully claim
thehe right to sell use and dispose of the
same

tenth that anace the day of febru-ary 1887 there liashas been and is no person
lawfully authorized to take charge of inanman-
age preserve or control the property real
and personal which on or before the day and
yearvear last aforesaid was held owned poss-
essed

oss
and used by the corporation ofof the

churchlychurch ftlf jesus christ of latter day saints
and by reason thereof all the said property
qsas referred to in the thitthirdd paragraph of this
bill is subject to irreparable and irremedi-
able loss and destruction

then why now is this property
subject to irreparable and irremedi-
able loss and destruction

ARE THERETHERB ANY FACTS

stated in the i bill it will riotnot do to
deal in general terms are there any
facts stated in this bill which show or
tend to show that this property or
any of it is subject to irreparable or
irremediable loss or destruction the
bill itself avers that it is in the posses-
sion of these defendants one of whom
however is dead but thatchat leaves the
others in popossessionsession as averred in this
bill it is in possession of these de-
fendantsfendants does it appear that they
have been guilty of any ffraudulent acts
by which they seek to avoid tilethe process
of law to letget rid of that property so
that when the final judgment of tthehecourt comes to be had the property
will not be there to answer the re-
quirementsquirements of the judgment does it
show tthathat any of baese parties are in-
solvent that when the final judgment
of the court comes to be renderrenderedtd the
property will be lost or in such a po-
sition that it cannot meet the require-
ments of the law certainly not

it iisimply1 avers that they are not
authorizedsu D rize to holdbold it the question
presentedd by the bill itsell isid as to
whether they are entitled to this prop-
erty or not why such a question as
that arises in every case boere there
is controversy the plaintiff avers he
is

ENTITLED iaTO TUBTHE PROPERTY

and that the defendant Is wrongfully
holding the same the defendant holds
to the contrary but doesdocs it follow
that because there is litigation wherein
the plaintiff denies the right of the
defenddefendantarit the right to the possession
of property that a court of equity will
stretch out the strong arm of thelahthe law
and take it out of the possession of
the defendant and put it in the custody
of the court

it is averred that the corporation is
dissolved suppose it is here are
the representatives of the corporation
in the custody of their property but
then further the question as to
whether there hashaa been a disso-
lution is a question for the considera-
tion of this court I1 say that there
must be some averment some tangi-
ble facts stated and shown by affida-
vit or other evidence in every applica-
tion for the appointment of a receiver
before the court of equity can be lustijusti
fledeted in ebernexercisingsing tuat extraordinary
power

I1 will read fromfram high on recerecoversRe ceversvers
sections 17171919 and to show what
the

GENERAL DOCTRINE

is on this subject
17 ordinarily unless perhaps in

the case of infants and lunaticslunaucs a sunsuit must
be actually pending to justify a chuicouicourtt of
equity inin appointing a receiver and it
follows necessarily that the person whose
property it is sought to pace in the re
coenversers hands must be made a party to the
suit in order that he may have an oppor-
tunity of resisting the application the
tigrantingr of which might result in irrepara-
blee injury to his interests and the facts
relied upon as the ground for the relief
should bobe distinctlyfly and specifically setact
forth in orderolder that defendant may be fullyallyf
apprised thereof and have an opportunity
to resist the application it will not there-
fore suffice to allege in general terms that
plaintiff is entitled on principles of equity
to the interposition of the courcourtt but the
facts relied upon should specifically ap-
pear and while fraudulent conduct on thepart of defendant or danger to the property
or ffunddinin controversy is frequently made
the foundation for a receiverreceivershipsnip it will
not suffice merely to allezeallege such fiandorfraud or
danger upon information generallygenerall with
outoat specifying the sources of tiletiie informa-
tion anand a bill whose only allegations
upon these points are thus vague and gen
eralcral does not present sucosuch aL case as to
justify the court in interfering bbyy a re-
ceiver

SEChsc 19 As against a defendant in the
possession and enjoyment ot properlywhich is the subject matter of the litiza
tion equity always proceeds with extreme
0cautionaution in appointing a receiver abercthe property hasas been held and enenjoyedjoep by
defendants ihinpospossessionsession for a long series 0of
years and plaintiff shows no real danger
a receiver will not ordinarily tobo appointed
in amme and where plaintiffs object is to
assert a right to property possessed by de
fondantfeofen dant a Receive rif appointed at allis ap
pointed only upon the principle of
ing the subject matter pending a litigation
which is to determine the rightslights of the par-
ties in all such cases a court of
necessarily exercises a large didiscretions as
to whether it will or will not take posses-
sion of the propertyty by its receiver and
this discretion is governed by a considera-
tion of all the circumstances of the case

SECbec while the practice of appoint-
ing receivers before answer in cases otof
emergency is thusthua shown to bebe we I1 estab-
lished andand generallygen er lly followed by courts of
equity in tbthisis countrycountry yet tthehe grounds

inch will induce the couratocourt to interfere at
this stage of a cause must be very strong
and there must be clear proof of fraud aror
of immediate danger to the property unless
it is taken into the custody of the court and
where there are no allegations of defend
ants insolvency orer of dangerdaer to theproperty and interest concernscon cerne tile relieflehet
will not be granted before answer soho
where insolvency is the groundgro undrereliedlied upon
but the affidavit on which the application
isia based merely states that defendant is not
deemed a responsible man by those who
know him and the affidavit of de
fully negatives the insolvency a receiver
will be refused

that Is an illustration given for the
purpose of showingsho wing there must be

SOME FACTS AVERRED

some tangible allegations made which
the court and the parties cancall taletake hold
of supported by sufficient dievidencedence in
order to justify the court in making the
appointment of a receiver I1 make
this as the first lectionobjectionob which COMPScomes
to this effect admitting all the facts
which we do admit in the statement of
facts submitted to this court yet there
are no avermentsaver ments contained in the bill
and no facts shown which tend to
establish the fact that there is
any danger of this property being
lost it may have been conveyed
in this way or that way but itif it isIB in
the handsbands of responsible parties and
nothing appears to the contrary the
court in the exercise of a soundsound dis-
cretion and in pursuance of well es-
tablished principles ot equity will
suffer the property to remain where it
is until there Is a further showing of
facts or until the final determination of
the controversy between the parties
so much if your honors please as to
that objection and I1 will not dwell
upon it

now as to the points presented so
ably by the gentleman onOB the other
side involving the

QUESTIONS OPOF constitutional LAW

questions of deep significance sonoesome
of which have not yet been decided by
the courts of justice I1 proceed to offer
a few remarks

this court thetiie hinbest court of this
territory especially constituted by
the congress of the united states for

the purpose of determining those grave
questions arising under the setsacts passed
by that congress has been set apart
especially for that purpose I1 am here
to discuss purely questions of law
questions of constitutional law these
questions are always proper subjects
to be discussed and any
tribunal especially bya tribunal so high
as this it is fortunate for this coun-
try fortunate for the liberty of the
people of this country that the judic-
iary of this country are impartial
they are supposed to be impartial and
they really are so far as my observa-
tion has extended to them isia entrusted
the determination of this aniand other
questionsquestion without being governed by
prejudice or passion taken as they
are from a profession which in its very
nature and from its education is charrchar
bitable they are disposed to look
upon all questions in the light of
charity which let me saysav before afiany
tribunal is itself the foundation of
justice no man can be just who is
not charitable to suehsuch an enlightened
and impartial tribunal hahas been pecu-
liarly entrusted the becisdecisionit on of these
questions they have the power to
override the legislature they have the
power to override wethe executive they
bave the power to determine tuatanat setsacts
of congressress and acts otof the executive
part atheof the government are riotnot valid
because they are in conflict with the
ffundamentalund law of the laudland

now the gentleman on the opposite
side spent a great deal of his time in
referring to authorities and discussing
principles which I1 apprehend no man
on this side of the question for a mo
ment controvertscontroverts and that is that a
charter of incorporation where there
has been reserved the power to alter
amend or repeal that grant really does
not amount to a francifranchiseiise but jiis

A MERE LICENSE

and may be repealed and taken away
by the department of thehe
government which has granted thatrilicensecense abanyat any time aritor if there bezbe
general law in force referring to the
subject of the creation of corpora-
tions that general law has to he taken
Wsas a part otof the charter and that the
legislature has the riright under the
provisions of that general law to alter
repeal or amend that charter at any
time

I1 say we do not controvert this prop-
ositionionlOn there is no man here par-
ticularlyticul arly in the light ot all the decis-
ions that have been made by the su
preme court of the united states and
by the supreme courts of the states
themselves who would controvertcon rovert any
such proposition the question arises
in tinsthis case thea whether there be
such a special reservation or
whether there be such a general law
I1 admit in its full force that the doedoc
trine laid down by the decisions ot the
supreme court of the united states is
not to be controverted that iromfrom
whatsoever force that power may be
derived whether ibbeit be fromrom aproa pro-
vision in the constitution which de-
clares that congress shall have power
to dispose of the territory and other
Pproperty of the united states or
whether it be derived which I1 thinkghetherre the better opinion the better judi-
cial opinion from the implied power
which belongs to the government from
THE POWER TO TERRITORY

the power of congress 0o legislate for
the territories is complete it mat-
ters not whether it be from one or the
other source of power admitting its
ftillfull force the congress of the unite j
states has supreme legislative control
over the territories and when I1 say
supsupremereme legislative control I1 mean
lain ththatat sensense and in that sense only
in which it can be sarisail that
any government any representative
government whether it be the gov-
ernment of the united states or the
governgovernmentmen t of a particular state
hasas supreme control in the matter of
legislationalatie is on there are some things
thatat I1aree beyond and above the govern-
ment of the states and the government
of the united states but we use the
term in that limited sense it has
been held by the supreme court of the
united states that they havebave viethe tightright
to legislate over the territories to the
same extent that the states have the
authority to legilegislateslite over the peopleoviaof the states that Is about teithy sub-
stance of the declaration mademad inid tthee
sinking fund cases inthe DO99 U sand
also isin the case referred to by the gagen-
tleman

n
yesterday the case toin 13 Wwallall

and the case in fol U S of the national
bank vs Yankyanktontod

they have the legislative power the
stsameine lelegislativegisztl power iuin its
the statestat hvhave randd that is conceding
a areat deal but that isid the substance
of the becisdecisioni on of the supreme court
of the united states utof course it
was formerformerlylv held didifferently but
that doctrine has longions since been
overruled we have all heard of the
dred scott case but that has been
setaelaat rest by judicial determination
long since but when it is admitted
and said that they have the legislative
power ovaroverlivethehe territories all the leg-
islativeisla tive power which may be exercised
over a particular community residing
n a territory which nashas been set apart
as a separate political of
the united states or rather the terri-
tory otof the united states what does
that mean

now in regard to the subject of
CHARTER franchises

they are conffcontractacts as we all admit
they are under the decisions of the
supreme court of the united states
from the time of the dartmouth col-
lege case down to the present time
if a state legislature were to pass a

law granting a charter to an incorpor-
ation for religious purposesor for auyany
purpose giving the power to acquire
reat estate aniland personal estate giving
the power to be sued or to
an artificial person under the law and
there were no provisions contained in
the charter itself nor in the general
law on the subject of corporations
vestingng in the legislature the power to
alter orr repeal that law then I1 take it
there wid be no question that
would be a contract an executed con-
tract which could not be repealed by
legislation which could not be altered
or afamended by any act of the legisla
tive department of the government

when the organic act of this territ-
ory was passed in 1850 that organic
act vested in the territorial legisla-
ture as congress has vested the same
power in the legislature of other ter-
ritoriesri the power to legislate upon all
rightful subjects of legislation

of course it will not iebe disputed that
one of the rightful powers of legisla-
tion is the power to create corpora-
tions thitthat is admitted the fact
that such corporations flave ben
createdcreatedandand saucioiled by the CCOQon
gress of the united states a fact thataressliasas never been denied and is not de-
nied lain this case is sufficientdent ttuu estab-
lish the fact that this is one of tre
rightful subjects of legislation that it
is one of the rightful powers of the
lelegislativeisla tive department in one sensensese
ititisis a misnomer to call it a law al-a ai-a al-
though it hasbas the force and effect of
law it is something more than a law
it has been so decided by the courts
that the granting of these franchises
and their acceptance on the part of the
corp orators constitutes

AN EXECUTED CONTRACT

between the government and the cor-
porationpo ration that will not be contro
averted because it is in accordance
with theibe decisions of the court to
which I1 have reterreferredred it is an agree-
ment binding in all its terms if thetherere
is a provision in the charter that it
may be repealed by the power granting
it that the artificial person created
by that act may be destroyed then
it is aparta part of the contract if by a
general provision relating to the sub-
ject of corporations declaringdecla sub-
stantiallyly that the charter may be
amended that the state reserves to it-
self the totb alter or amend then it
is a part of the contract but I1 think
I1 may defy the gentleman to produce
any decision of any court which goes
further than that

now it is claimed here that be-
cause by the organic act of the territ-
ory the united states government
has reserved to itself the right to dis-
approve the acts passedpasted by the territ-
orial legislature it is a reservation
upon all ththeI1 grants of power contained
I1inn that abcsectiontion of the organic act or
rather in that part of the section which
gives them the right to legislate upon
all rightful subjects of legislation I1
say no

the gentleman on the opposite side
has refberrt d to a great many cases
and I1 refer to the same cases not all
of them but to a few for the purpose
of illustrating the pposition which I1 as-
sume

s
in this case They refer to the

work of angell and ames on corporcorpor-
ations a well recognized authority in
courts ef91 justice upon these questions
section afafterter laying down the doc-
trine that a grant laIs irrevocable or
somethingdomiome ethingthing which cannot be chanchanged4ed
by the legislature goes on to say

in consequence of the construction that
has been put upon the clause of the Lconsti-
tution above quoted it has become usual torfor
legislatures in acts bt0 incorporation torfrprivate purpose to make the duration
of the charter conditional or to reserve to
themselves a power to alter modify or re-
peal the charter at their pleasure and as
the power otof and repeal is ththusus
madeanade a qualifying part odtheof the grant of frafran-
chises

12

the exercise of that power cannotcannot
of course impair the ablobligation1 gation of the
grant such alterations or modifications
are to be made in accordaccordancence with the
forms prescribed by the which
is in forcewhen the alteration is made and

to the forms prescribed at the
time the charter was gruntedgranted sometime the
powerower is reserved by a general act applica-
blecle to all corporations in which cacaee it may
be exercised upon any corporation as a
railroad company whose charter had been
granted since the passage of the general
act although MOito special clause containingcontain ipg
or allalludingabingading to such reserved power be in-
serted in the conicompanascomp anys charter

I1 ccallI1 your honors attention to the
language because it

SOUNDSBOUNDS THE KEY NOTE
0too the doctone announced in the de-
cisions in all the cases to which the
gentleman has referred and the
same doctrine tois announced in almost
the same language in field and

auldanu all thetae works on corpor-
ations there has been a provision in
the charter itself reserving the power
of the legislature to10 alter or amend it
or there has been some general law on
the subject of corporations which re
serves to the statestale the power to alter
or amendam end referring to the subject mat-
ter of corporationscorpo raiona now isig there any
such law here there pa1 no provision
in the chartercbaTter which was to the
church of jesus christ of latter day
saints nor is there any provision in
the act reservistreserves to
congress the power to disapprove any
act which may ba passed by thealii legis-
lature which refers to this subject of
corporations and there is a principle
and reasia in this the grant orof a
corporation kshs I1 said before is a
solemn contract a contract made in
the exercise ot legislative power not a
law iniii the general acceptation of the
term because a law in its general
sense Isii a rule of action for all citi-
zens 0

now I1 call your honors attention to
miller v state which has been re

berred to bybv the gentlemen on the other
skipside it is found iin wall judge
cliffordcliffod says

subsequent legislation altering or modi-
fydyinging such a charter where there is no such
reservation is plainly unauthorizedauthorized it itIs Isi
prejudicial to toothe rights of the corporators
and was passed without their assent Waberber0
such a provision tois incorporated lain the
charter it is cleurclear that it qualifies the grant
and that the subsequent exercise of that re-
serve power cannot be regardedcd a an act
within the prohibition of the constitution
such power also that is the power to94 alter
modify or repeatrepeal an act of incorporation is
frequentlyir bently reservedrescued to the state by a gen
r 11law applicable to all acts of incorpora-

tion or to certain classes of the same as
the case may be in which case it is equally
clear that the power may be exercisedmakwhenever it appears that thet e notact of incor-
porationpo ration is one which fallsfalla withwithinin the res-
ervationer and that the charter was grantedgranted
subsequent to the passage of the general
law even though the charter contains no
such condition nor any allusion to such a
reservation

in the case of the railroad company
vY georgiaGeornia 98 U S page the court
says

itif then the old atlantic and gulf rail-
road company and the savannah albany
and gulf RailirailroadUail roadoad company went out of
existencex when their stocksbrocks were consoli-
dateddated under the act of the legislature of
1 their powers their rights their aran
chipescli ipes privileges and immenimmunitiesi ti es ceased
with them anda oid they have no existenceexi excx
capt by virtue of the grant of corpcorporaterate
I1powers and privileges made by thetha toconsoli-
dation

soli
act of 1863 that net created iview

corporation and endowed it with the key
eraeral immunities franchiserfranchiseefranch isee and privileges
which had previously been granted aaio the
two companies but which they could no
longer enjoy it necessarily that
the new company held the rights granted to
it under and subject to the law as it was
when the new charter was granted and
the code of the state which came in j force
on the first of january 1863 before theahe
charter was granted contained ake follow-
ing provisions

1051 persons are either natural or
artificial the latter are creatures of the
law and except so far as the law forbids
it subject to be changed modified or de-
stroyed at the will of the creator they are
culledcalled corporations

isacSEC 108210802 in all easescases of privaterI1 vate char-
ters spliercafterter granted the statetate reservesreserreB
the right to withdraw the franchise unless
such is expressly in the
charter

now there is a general provision of
the act applicable to all corporations
these two railroad corporations hadbad
consolidated and organized a new
company under the consolidation code
of georgia and thereby became a new
company under that codecode but being
a new organization a newdew corporation
created under ththee consolidation act
they became subject to this general
provision which expressly reserves in
regard to corporations the power in
the eglslature to alter or modify any
charter at willwilt there the provision
is a general provision a general law
applicable to all corporations carrying
out the declaration made byAngell and
ames on this subject that where a
general law is passedpas sed applicable to
corporations of coursecoarse that consti-
tutes

A PART OF THE CHARTER

at the time that the franchise waiwaa
granted by theabe state so in the case of
greenwoodire enwood bunion freight Corecompanygany

US page 15 the court says
we think it must be conceded that ac-

cording to the unvarying decisions of this
cocourtur the unconditional repeal of the
charter of the akmarginal Ccompany0 any is void
under the constitution of ththe notedunited ifatestates
as impairing the obligation of thetha contractto
made byb the acceptance of the charter be-
tween lethe corporators of that company and
the state unless it ismarois made valid bbyy tthatha t
provision of the general statutes of jassaassa
chu culledcalled tiiethe reservation clause zolawu
cei mog acts of incorporation or unless it
fabis within some enactment covered by
thath t partt offi its own charter which mikes itic
subject tto0 all the duties restrictrestrictions anandwtbabiliabilitiesaties set forth in the general ilaws

which now are or may hereafter be la
relating to street hailway corpora-

tions so tarfar as they may be applicable
the arst of these reservations of legisla

tive power over corporations is found in
section 41 of chapter bs68 of the general stat-
utes of massachusetts in tilethe following
language every act otof incorporation
passed after the lith day of marobmarch in the
year one thousand eight hundred and thir
tyonety one shall be subject to amendment al-
terationte or repeal at the pleasureleasure ofdf the
legislature it would be difficultTiffidifficultcult to supply
language more comprehensive or expres-
sive than this

referring to the subject of i corpora-
tions I1 may say that in nofienone of the
caes referred to by the zentgentleman onoa
the other side and I1 wont trouble the
court by going over them again beartcan
there be found any other doctrine
laid down than that the reservation
under which it is claimed that the
legislative dedepartmentartmont has a right to
alber or ain nt a charter must elthereither
be contained in some provision of the
charter itself or in some general law

I1 relating to corporations that I1 take
to be the law that at least is my
opinion of the law when then the
congress of the united states re-
served to itself the power to disap-
prove atilany legislative act passed by thetae
territorial legislature of utah it
would naturally be supposed to per-
tain to general subjects of legislation

it has said to the territorial legis-
lature of utah and to the people of
utah we give you the right to legis-
late upon rikrightfulfitful subjects otof legisla-
tion but mind you we do not give
youvou the absolute power to legislate
youon are rot a statestated you have not 08
authority of a state the Concongresscongresogresi of
the united states has the legitimate
and absoluteah aad supreme authority to
legislate for this territory and we
want you to understand that we mayMAT
alter or amend or change year general
laws justjustas auy legislative depart-
ment of any state may alter amend or
change a law


