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neem 10 be regular, nnd the court
bad jurisdiction of the matter and
the power to make that ordey.

In puriuanee of the order and of
the law, the Mayor deeded the land |
1o Mary Ison Blazzard, ndministra-
trix of the estate of J. H. Blazzard,
deceased, in trust for the heirs of|
anid eatate, and concluded by sny-|
ing: ¢By these presents I do here- |
by grunt anid convey unto the said |
Mary Ison Blazzard, administeatrix |
of the estate of the late J. H. RBlaz-
zard, deceased, in trust for the heirs
of said estate,” the land described.

The guestion is madeo here that
the heirs of the estate meant the
persous entitled to the eatate under
the will; that It did not mean his
lawful heirs; that if it had, the term
wonid have been used “heirsofJohn
H. Blazzard, decensed.”” The term
heirs is a technical one, and em-
braces persons who are so related o
the Ueceased, ag in this case, by con-
sanguinity or affinity, as under the
law makes thewm heirs. The children,
of course, would be helrs, by con-
sunguinity, and the wife, where she
may inherit, would be ar heir by
the reltionship of affinity under the
law, Thatis the usunl meaning glven
to it. It refers to the personsto whom
the law passes the cstate in vase of
the death of the person ownin
property. 'Tlie proper term woulg
have been here, the Jdevisora. It
is possible and probable that the
parties to this deed did not take
into consideration that there were|
lawtul heirs alive, or tliey might|
linve understood that the defendants
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of J. J:I Blazzard. The‘fmceedings 80 after her death {which was but a

short time hefore the suit was com-
mencod), whether she sbould be re-
garced as holding for these plain-
tiffs, the law(ul helrs, or whether
she should be regarded as holding
adversely to them. If her rights
and her possesslon are regarded as
adverse to them, then the statule of
lmitations would apply.

The goneral rule ot Iaw ls that
the statute of limitations does not
run against an express trust, as this
is; and in that cage the law is that
the statute will not commence Lo
rupuntil the trustee, by some equivo-
cal conduet, brought to the atten-
tion of the cestui gue trust, renoun-
ces the trust. It is said in this case
that Sarah Bloszzard, the lawful
wife, several years previous to the
deatih of John H. Blazzard, on ac-
count of his cruel treatment towards
her, and, there J8 evidence to show,
partly on account of his marrying
apother woman, left him and went
some three hundred miles into the
county of Washington, near St.
George, and llved there; that they
were ignorant, and pneither she nor
her ehlldren were informed asto
their rights, and that they never
had any mnotice that Mary Ison
Blazzard wus holdipg this property
adversely to them, or holding it sub-
ject to the provisions of the will and
not in accordance with the {rust
provided. T am of the opinion that
where atrustee remnains In possession
and control of the property, the
statute of' limitations will not apply,
uplesson account of lnches. Inthese!
eages of cquity the lJaw by analogy

were, if they did not know the|applies the stalute of limitations
facts, or they may have understood | very often where, as before stated,
that it referred to the devisees, But | by uuequivoeal ndverse possesgion,
under the Inw and the language | where tne trustee has brought the
used, I am of the opinion that thie| fact to the atlention of his hene-
should be held to refer to the iawful | ficiaries that he is holding alversely

heirs of Joha H. Blazzar.l. -
The property is given in trust|
without any Murther expression, It

pays, ‘‘In trust for the heirs of said | statute of limitations should not ap- |

estate,” which I am disposed to
hold tneans the lawful heirs of John
H. Blazzard. It is what is some-
times termed in equity adry trust. It
is not an active trust; there is nothing
for the trustees to do. It is what is
sometimes called a 1Jasaive trust,
The trustee is a passive agency or
instrumentalily used theough which
thetitle passes to the heneficiaries.
The trustee is used as a conduit, so
to speak, to pass the title, without
requiring him to do anything.

One guestion is whether the law
executes the tiust at once, and vests
the legal tltle in the cestul que
trusts or Leneficiaries. The statute
of uses in England would execute it.
1t might not have doue so at some
periods, hecause it might have heen
regarded as & use upon o use, but
not 80 in this country. Here the
deed pnsses the fee, and the rlght to|
Lhe seisin at once, and the only
trust here is one in favorof the)
neslui que trasts,

The question furtber is, inssmuch
ns Mary Ison Blaxzzard continued in
the possession of thls propetty, and
neVer expressly at least renounced
the trust, but continued to hold the
poeseszlon and lo exercise acts of
ownership over the property, and

| was

fo them, and renouncer the truat,
the statute of limitetions will be ap-
plied. 1 am of the opinion that the

ply to the Fourteenth Ward tract.

The other tract stan’s upon Jif-
fereyt principles. liydin Blazzard
living upon that property. She
wns holdlng and claiming to hold
hy virftue of the wili. That will
professed to gilve her the right to
the possession and use of it, and

immediately on her death, sac-
cording to the will, it passed (o
these heirs. Bhe and her children

were in possession sume eighicen
or nineteen yenrs a possession that
was hostile to the trustee under
this deed. It i8 true that Liydia
Blazzard and her children recog-
nized MMary Ison RBlazzard as the
executrix of the estate, nod recog-
nized her as having some rights
with reszect to the properly under
the will, apd ns execulrix; but the
vvidence I think shows thalt Lydia
for her children never recognized
the right of Mary Ison Blazzard as
trustee for these piaintiffs. Lydia
claims by virtue of the will, snd her
childreu claim by virtue of the will.
It s true that the wiii did not pass
thie title to thewn, but they clnimed
1f, and held possession nccordlng to
t; nud if anyone had goue there
and nsked Lydin Blazzard what ber
clalm was to that property, ehe

o8

el e

because -the will- gave her the
right to it, and gave her childrei
the right to il. I do wot think-
the evidence would leave 'af§:
room for doubt on that polnt, Bbu’
claims under the provisions of the"
will and the plalntiffs clalm
under the provision of the deed!:
The deed they say guve the propt
erty tothem. Llydia Blazzard and’.
her children aay that the will glves®
it to them. Their possession and :
claim was antagonistle, and - wss’
lostile o the claim of Mary Jeoh
Blazzid  and  these cexui qiy-
trusts under the deed,
The question therefore arlses, will’
the statute of limitation: by anrlogy
apply to this case? Here jsa hstile
possession and claim in direct coh--
flict with the claim of these plnin-
tifls and with the elaiin of Mary Ison :
Blozzard, ns she musf have made it
ifshe were holding tor the piaiutlfts.
Lydin Blazzard does not claimd un-
der the trust crealed by the deed,
She claims under the provislons of
the will, and that the will controlled’
the right and should transfer it
from Mary Ison Blizzard under
the deed to her, wheress, tHe:
glaintiffs claim that the
eed passed it to them; andasl
think that that provision of the
statute of nses would anply which®
woluld pnga the title to them if they®
demanded it, because I nm of the!
opinion that that siatute of uses Is'
regarded as passing with the coms.
mon law into this sountry, nand thls
territory, being settled up hy lhe
people of the United Btates who had
adopted the common law, the com-'
mon law was to be brought with
then, ns well g this statute of uses.
But L am of the opiuion that " inas-
much ag Lhe porition of Mary {son’
Blazzurd to this Fourteenth Ward
property was at least equivocal, she-
ceuld be holding under the deed or:.
under the will; she might ba claim-;
ing under either, according to the
provisions of the will or accerding
to the provisions of the leed, Right-
fully she should have held under-
the provisions of the deed, which
gave it to the lawfu] hejrs, but I am.
iaclined to the opinion that she™
understood herself to be holding ne--
cording to the provisions of the.
will, and pot uuder the deed:®
I am of theopinion, therefore,and
go flnd, that the statute of limita-
tionsapplies as to the tract in the:
Beventh Ward, held and possessed
by Liydian Blazzard and ler childs
ren, and that it does not apply to the
property in the Fourteenth Ward.
[ am further of the opinien that -
John Blazzard, ithe imbecile is not

iy

| barred by the atatute of limitations;-

that be has n right to u one-fourth »
interest in nll this properly, and so
far a3 the defendants have received
the rents and protits of this Seventh -
Ward property, be is entitled tol
one-fourth of them, and to recover-
that againgt themy. Aas to the Four-,
eenth Ward property,so (ar as these
defendants have received the renis
and profits, the plaintifts in this
cage are entitled to recover. 1 nm
further of the opiuion that as to the
Fourteenth Ward property, so [ar us_
any nlienstions have been rhade,:
the purchasers took it without"

that the defendants continued to do! would hinve said that she claimed it | notice of the rightsof these plalntfth.



