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the passage of the prouiproulprohibitingbiting act
it was only shown that my client
hadbad dwelt withwi h clara C cannon
in a conjugal relation previouslourlouo to
march 1882 and upon the arbitrary
inference drawn which in-
ference we could and would have re-
butted if allowed conviction was had
the marriage and mutual association
before such association became brinit
balnalnalnai were thus made elementsclements of the of-
fensee and by this means the edmunds
act wastt as clearly made to operate as an ex
post facto law

IN THE marriage RELATION 19

it is claimed that this statute only
refers to cohabitation in the marriamarriagea
relation and the in tinsthis
and numerous other cases has so con-
strued it the words of the statute
give no color to such auan I1interpreta-
tion and ifit the public examexamplepie ol01
cohabiting with two or more women is
an injury to10 society the injury would
not be less because in one casetase nelneitherer
the man nor woman claimed any rlrightht
but knowingly acted as law breakersbrea cr
without any excuseaccuse of conscience or
belief it is misleading to assume that
this statute refers only to cohabitation
under a marriage relation or claim of a
marria e relation and that toetoo word
cohabit relates only to those associat-
ing under the form of a marriagemar con-
tract such an assumption treats the
void marriage relation as a constitu-
ent of ttthee defenseoffense and a part of0 its
definition instead of treattreatingipg it only
as a matter of evidence tending to raise
presumptions of fact goingI1 to estab-
lish the offense

cohabitation does not mean the liv-
ing together of husband and wife but
the living together of a man andaud woman
as husband andnd wife live together it
refers to the manner of life audand not
the contract and therefore includes
the husband and wife and all men andaurl
women who assume their habits of liv-
ing unless this is the meaning of the
term statutes against lewd and las-
civious cohabitation could not be en-
forced unless the prosecutor could
show a contract or rela-
tion and such sattsCTtutes would fail to
reach cases intended to be included
in such cases it is the habit and fre-
quency of visits and
which make the cohabitation the term
cohabit has no reference to a marriage
contract or claim of marriage valid or
void but refers only to the habit of
married persons and unlawful cohabi-
tation

habl
means those whoabo adopt that

habit without authority of law and
whether this adoption of the habit is
or is not under a claim of marriageI1does not go to thetile constituents of the
offenseonnenoffen sc

it is not permissible to limit the term
any male person to the term any

male person who in a polygamous re-
lation etc such a construction
would not only incorporate new words
and create a new meamca but would
give an exea post facto application to the
law by making11 a past act an essential
part of an offense to which a new pun-
ishment was annexed and would re-
vive past offenses prosecu-
tions were barred by the statute of
limitations the eighth section of the
edmunds acuact shows that this offense
is not dependent on any marital rela-
tion thauthat section provides for the

of every bigamist
polygamistpoly and person who cohabits
with more than one woman here are
two classes of persons subject
to disfranchisement the biga-
mist or polygamistisi who con-
tinues in the status but commits no
offense under section three and the
person who thereafter violates the pro-
visions of section three by cohabitingI1
with more than one woman there is
no room for doubt under languagethe of
section eight that a person who amb
wtiti with more than one woman is
within the prohibition though be may
be neither a bigamist nor polygamist
and that the person who shall cohabit
with more than one woman represents
in this section the place occupied by
the malemaie person in section three
neither need be a bigamist or polypolyga-
mist

a
to violate the provisions of enfereffereitherelther

section 4
TIMTHE polygamous STATUS

this court in construing the elgheighthth
section of the act decided in sub
stance that it is not intended as a pun-
ishment for the crime of bigamy or
polygamy that it declares the status
of one who thereafter maintains those
relations that such status is not nec-
essarilyessarily criminal or dependent on the
continuance of sexual relations but
that it adheres to the person who has
ever contracted a polpoipolygamousa no us relation
until he inid some undennedn d kayabanway aban-
dons the relation ititelear1 4 clear the status
so defined arises out of the polygamous
contract made at some past time and
is the effecternect of the contracted relation
no such status can exist with
reference to the offense of un-
lawful cohabitation which is not
dependent on any contract relation
the words bigamist or polygamist
of the eighth section are construed to
mean any one who in past time has
been anaandand still issinin those relations and
do not imply auiari existing criminal stat
nans the words person cohabiting
with more than one woman in the
same section imimplyy a present criminal
state punishable byathethe third section
and to this crime no status lsisis14 given
after the criminal act ceases thus a
sharp concontrast is drawn between a
status non criminal in itself and
which follows a polypolygamousamous contract
andaud the actual crime of unlawful co-
habitation which under the third sec-
tion can not be followed by any status
after the unlawful act ceases other
considerations already mentioned showhov

ti that therathere can bo no unlawful cohab-
itation presumed in law fromfroin tnyanytuy prior

status but the verysery gintofgist pi the offoffenseense
must be proveproseprovedusvedisdhs a fact the crime of
unlawfulua cohabitation requires no
marital contractconcou tract as a constituent of ththe
offense but consists solely 1tn illegal
acts irrespective of anyauy contract while
the status declared by the eighth sec-
tion arises wholly from the torceforce of aa
contract or a prior holding out of two
women as wives under such circum-
stances as to imply a contractcondract tue
criminal act of cohabiting11 with more
than one woman is clearly a different
thingthins from thetile act of maintaining or
dissolving the status of a bigamist or
polygamist A person may hold out to
the world by illshis acts or bvby express
assertions that two wombawomen are lilshis
wives and thus beinbo in the status which
deprives him of clau rights but ifit he
refrainedi from cohabiting atwith more
than the legal witewife he would nutnot vio-
late the third section of the act

by interpolating into the third sec-
tion the words as wives or in the
marrmarriagelazeiaze relation the court below
has brought into section three and
made illegal or at least made
an important part of the offeree
of unlawful cohabitation thetile status of
thetile eleighth section which is not crim-
inal and cannot be punished

I1

IN tueTUB INTERESTT OF MORALITY

the coart has donedoue more it has
sought to rob the measure of the pre-
tense off morality which constituted its
alleged cause audand being the edmunds
law was alvenalien in the supposed interest
of sociasocialfivenpurity the sanctity of the
american iometomehome the protection of the

in the possessionpossess louloa of her hus-
bandsbands time wealth and caresses this
extraordinary construction changes
the act from what it claimed to be a
broad exalted moral measure to a
spspyinging partial special act of individ-
ualual prosecution brazen harlots
caressed and favored mistressesdistressesmistresses may
flaunt their crime eternally in the face
of betrayed neglected wives and the
courts of utah can findnad no help nor
protection for them under the utah
judicialjudida construction congress in-
tended to have said notnot itif any malemate
person commits this offense but if
any male mormon commits the offense
he shall be punished 11 candan this tri-
bunal the greatest of all lawlav courts
onearthon earth consent to aid such selfish
ness and cruelty good laws carry in
the one hand impartial chastisement
in the other mercy the edmunds
act has yet to receive a construction
which will credit it with being tiiethe
bearer of eithercither quality
MUST PLURAL WIVES BE ABANDONED

we approach now the question in thisthi
case more important than any other
to the people of utah that congress
intended by the enactment of the ed-
munds law to put an end to the
tice of polygamy in the territoriesotlea
maymav be granted butbat did congress in
tend by any portion of that law to re
quire the polygamous husbandhu osband no
only to cease living with his plura
wives but also to abandon the comei
themselves did congress intendintent
that the aged plural wife the share
of her husbands life work and the
mother of his children should be
turned out by him to beg from door to
door or die in tilethe poorhousepoor house or
that the younger pluralat wife should be
cast into the street to starve or be-
come a harlot if congress did not
intend such barbarous inhumanity
what right have the courts to construe
and misconstrue to entangle and mys-
tify the act until men and womenomen can
tindfind no reasonable honorable method
of difficulty and obeying the
lawlav except in death

if your honors please I1 know that
you have decided that polygamy is not
and cannot be any part of religion
that decree is a legal ultimatum but
no edict of any court however just
may bee ttileie declarationcc or exalted thetile
tribunal can stistiflea conscience or ex-
tinguish belief I1 matters not in what
mistake a faith may be founded a be-
liever is a believer still this plaintiff
in error and his wives with their fel-
low sufferers entered into this polyg-
amous relation in answer to a message
claimed to be divine this relation is
esteemed by them to belotbecotbe lodiodlot only hon-
orable upon earthnutearth but sacred and eter-
nal in the heavens they lived in rauranmu-
tual rusttrust and fidelityndell ty in fulfillment of
vows as solemn and to them as sacred
as can possibly exist between human
beings it laIs ia mistake to suppose that
fearless love and tender esteem cannot
wait upon their footsteps husbands
love their wives and wives love their
husbands parentspatents love children and
children love parents with the same
protecting and implicit affection in
the households of utah as in other
christian homes the ties of conjugal
loveiove and parental care are tender totor
feel a wound but strong i100 resist sep-
aration not less among the mormonscormons
than in other partsparty of this broad free
land1 and yet when this statute was
enacted my client did as waswai donedons by
others aitalt that the law all that nnhu-
manity all that civilization could ask
him to do he was not could not
be required to alinz from him as a thinth n
of no worth the love and trust which
had endured for years to say to the
woman who reregardedgarden him as other
christian regard their husbands

bebevoneonel out into the street with
youg babe to meet the fate of
a betrayed deserted womanwomanilmaullIV ilehe
could not saysafi go your way to be
slighted and wronged but give me the
little one fromfros off your breast ilehe
had a right tito care for his legitimate
children madomade his lawful offspring by
jilistills very act and he had no right1 to
sully or ruiaruin their livesilves by partipartingjugyng

I1 them forever from a tc ermo ther it
wasavas his legal dutyduly provide for
their wants it was hi moral duty to

maintain their mother I1inn the state of
simple coullort to10 which shesho had been
accustomed

the eminent gentleman who so ably
represents the government luin this
case said in his argument that I1 had
drawn a pathetic picture thank god
he did not he can not aaccusecuse me of in-
sincerity

a
or exaggerationr if there is

papathosthos infa the simple narrationailonallon of truth
concertinconconcerningcerning my clients conviction then
there mamay be something in myray un-
skilled words to touch agthethe ffeelingseelings
the gentleman says you must apply
heroheroicc treatment in such casescages as
this but to be herbie you need not be
brutal I1 can maintain from the record
of thistills case that Angangus M cannon did
all that law or reannreason could demand in
order to conform to the requirements
of the edmunds law the two thingsthins
which he did not do were to send tahlahia
polypolygamousamous wife adrift in the world to
ineatmeetaa eagars fate and he did not
plot the of his own little
ones if to fail lo10 bube such an inhuman
wretch is to commit crime then andanti
then only is he criminal this land
wants no citizens who will drive
women forth to miserable toiltoll starv-
ation or harlotry nor men who wwillilllil
plant the seeds of base dishonor cow-
ardice and in the hearts of
their childrencnildrenlidren my client did noanokna do
this suhsuch weswas the front of hhisIs of-
fendingfe andlandiand I1 cannot feel ashamed to
stand in this honorablehondrable presence and
boldly say that upon this point vveive offer
no defense

defendants intentions
the plaintiff inn error iala this case

was anxious to show that he declared
his intention to observe the edmunds
law before the act was approved and
that he did obey the lawjaw from that
time that he abandoned the bed of
clara C cannon but permitted her
and her children to remain in his
house not beinabeing ableable to provide any
other home for bliemthem there was not
a particle of proof that he claimed
this woman as his wife after the en-
actment of the edmunds law but on
the other hand he offered to prove by
the witnesses for the prosecution that
he had declared his intention to obey
that law and did obey it thereby
givinggivingupguoup his marital or polypolygamousamous
relations with her upon thesee facts
he waswas sent to tilethe penitentiary

if he was rightly convicted and sen-
tenced then the most important in-
quiry to that portion of the people of
utah who have practiced polygamy
but who revere thefile law Is whether
they are to
the women who have under the sacred
religious rites in which they believe
become their wives and who are the
mothers of their children and if not
what their conduct towards them must
be in order to conform to the require-
ments otof the law

from the rulings in the case at bar
it laIs evident that if thetho plaintiff in error
had been financially able to build
another house distant any number of
miles from that in which helie lived and
had there domiciled clara 0 cannon
and her children and had visited and
providedprovided for them he would have been
convicted and received the jamesensame sen-
tence

the theory of the court below seems
totg have bbeene n that the polygamous
status having once attached and not
having been removed the defendant
was guilty of unlawful cohabitation if
he continued to furnish a home and
provide for his plural wife she living
with her children although he had de-
clared his intention to obey the ed-
munds law and hadbad actactuallybally done so

counsel for the prosecution declares
that even if the plaintiff in error really
did not live with clara C cannon as
his wife he failed to give notice to the
public of hisbis intention to put her aside
and therefore that he was properly
convicted passing the absurdity ofor
this claim I1 seriously ask what pub-
licity was to be given to this mans
personal intention the law the
court and the prosecution all lallfallfali ta
say whether such declaration shall be
made in a newspaper in a mass
metingmeeting or by the town crier I1 main-
tain and this claim will not be seri
anslybously disputed for a moment that my
client Is answerable to the law for his
acts and intentions not for the notifi-
cation which he did or did not give kin
some incomprehensible way to an un-
appreciative publics I1

LOGICAL RESULT OF ZANES RULINGS

the logical1 result of the courts
rulings and sentence is to force every
polygamist to abandon his plural
wives and refuse to provide for them
illshis declarations are worth nothnothinginglug
elso why was the plaintiff 1in errorraj r
not permitted to show that he an-
nounced his intention to put aside the
plural wife and then conformed his
condconductact to such announcement

itif he hadbad gone into the market
places or upon the house tops and
proclaimed his intention to put her
aside and hadbad still continued to prpro-
vide for her and her children and had
visited her and themthew socially or to
discuss matters of mutual interest to
them all under ttatra ruling of the
court below he woula havelave geeneen found
guilty of unlawful cohabitation

congress meant no such thine Rrel-
igion

re-
gion

e
it humanity civilizationL aailkoleelie fofor-
bid

r
it thetile lawgiverlaw giveralver who would en-

act that the wife taken under any rite
who hadbad gone with her husband to a
desert and amidst its dangers and pri-
vations had helped to build a home
blessing him by her love and that 0101
the childchildren she bore him should be
abandoned by that husband to destitu-
tion and waalwant would deserve the exe
cratoncration of every honorable man

congressgreess did notot mean it fortor in the
seventh section of the edmunds law

it provided that the offspring of polypolyg-
amous niagriamarriages born before the first
day of january 188318 shall be legiti-
mate and it is incredible that those
who enacted this law expected the
husband to provide for the children
but to drive from his home anaaua from
them their mother or thauthai he should
be prevented ffromgrapra visiting both mother
and children and conconsultingsuitingsalting wtwithth
them as to the education and trainingr
of the children

no tribe of savages have yet been
found capable of this

congress did not intend to stifle the
dictates of humanity nor to drive tilethe
mother fram her child the object
was to stop thothe practice of polygamy 9

and after the polygamous practices hadbad
ceased nothing but sheer brutality
could requiren re thetile abandonment of the
plural wiwifefe to destitution and want

whetherVhether the polygamous relation yetvet
exists or whether the woman is still
claimed and treated as a should
be determined by a jury upon all the
facts in each case and under fair and
unequivocal instructions from the
bench as to the law but I1 protest
against any american citizens being
deprived of his liberty a-isbyy such prapro-
ceedingsceCC as were had in teisthis case

CHAMELEON constructions
your honors I1 do not dodoubtabt that

there are errors enough in this record
to require a reversal of the jjudgment of
the lower court but whether or not
you shall so decide whether you shall
reverse or affirm I1 respectfully but
earnestly ask that the law shall be
fully audand uddunmistakablymistakably construed the
chief justice of the supremernerno court of
utah has said that the term cohabi-
tation Is chameleon like in its char-
acter and changes its colors with tilethe
transitions of time and condition
how can men be expected to conform
to the mandates of a statute which is
now white now ggreenreen now red Is it
not unworthy of the greatest nation of
the earth that its crimincriminalat laws should
vary their tints according to the relig-
ionI1 on or politics of the offenders rhethe
legislative acts and judicial interpreta-
tions of the republic should not be
written in sand noinor viewed as the fig-
ures of a
PLEA FOR constitutional inter-pretationvretarRETATION

men who have been charged with
having violated the provisions of this
act declare that they have sousonsoughtbt in
vain to escape its concoucondemnationdemnation can
it be possible that it was intended as
it has been construed to be a snare
threading its web this way and that
across every path and leaving no pos-
sible avenue of escape I1 cannot be-
lieve that congress intended such a
thing or that it was ever designed to
have the cruel and inhuman construc-
tion contended for in this case the
present extremity justifieslustUles the most
earnest appeal for a full and plain in
terp rotation of this law and in behalf
of my client and joany other alleged
offenders in behalf otof the true women
and pure children whose fates depend
upon your decision I1 ask you for an
impartial humane and constitutional
construction

the argument was supsupportedpotted
throughout by numerous citations of
legal precedents and authorities a aist
of which woulwoulddibebe lengthy and unneces-
sary the gentleman was frequently
interrupted in his argument
as is the custom in this tribunal
by questions from the bench andabd his
answers were always pertinent and
comprehensive it is matter for regret
that the entire argument answers and
debate could not be published

ANOTHER GRAND JURY
1
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SALT LAKE CITY
december 1885

to thethe hon chas if zanezone judge 0
the third district court territory 0
utah
your brangrangrandfluryluryjury duly Impaneled and

sworn for the Septerseptember term of saidsaid
court respectfully submit the follow-
ing report of work done by them dur-
ingin the term commencing september
nthnih 1885

we have investigated 7970 cases under
the laws of the united states in Wta of
which we have foundlound indictments we
have ignored seven and have left five
cases unfinished in anticipation of fur-
ther evidence

we have investigated cl61 cases under
the laws of the territory in 42 of
wwhichaich we have found indictments we
have ignoreignoredd la14 cases and left fourfatir un

further evidence
in investigating the above cases we

have examined 0overoserverser witnesses a
great many of whom we found de-
cidedly opposed to giving evidence in
the cases inla which they had been sum-
moned and it is thetho opinion of the
agrandcrandrand jury that a number of these wit-
nesses perjury

complaints having been made to us
of various nuisances endaendangeringn ering the
public health which were alallowedlowe f I1100
exist within the corporate limits of thu
city we inspected such premises as
were complained of for our own satis-
faction and the benefit of the public at
large havingr satisfied ourselves that
such nuisances were permitted to ex-
ist we deemed it advisable to
the matter to the city authorities forfur
conconsiderationconsiderateon for this purpose mar-
shal phillips was summoned he in-
formed us that be intended to conicom-
mence Ccleaningleaning up the city at once and
would abate such nuisances as were
found and that uhethe city council con-
templatedlomtem plated the drafting of an ordinance
oilou this subject moremoro ptstringent ina Hilg

provisions than that now in force in
order that the sanitary condition of the
city might be improved up to the
present time no action has been taken
in the premises that we are aware of
we look fforwardorward to thetho time when
more efficient Sanitsanitaryaryarv regulations may
be provided and a system of sewerage
established conducive to the health
and wellweli being of the inhabitantshabitantsln

we have visited both the city andalid
county jails the former we found to
be neat and cleanardcleanand the
eions for prisonersers all that could beifor prisonTrisonprisonersdesireddesir d thehe food was wholesome and
substantial and the entire arrange
ments reflect credit on the efficient su-
perintendentperin city arshalmarshalAl phillips

the countycounts jailjall is located inthelathein the base-
ment of the county court house below
the surface ot the ground and we
found the cells to bbee very dark damp
and unhealthy they are poorly ven
dilated and asits a consequence are filled
with foul air the accommodations
for the prisoners are meagremealtyre they
are compelled to sleep on thin straw
mattressmattressesesaudand these arearc baidonlaid on the
damp floor of the cells we consider
that this jail is entirely unfit for the
confinement of prisoners tilethe officer
in charge when the condition of the
jail was referred to informed us that
the county authorities intended to
commence the erection of a new jail
immediately two months have elapsed
since our visit and we are not aware
that anyanythingthing has yetetteenbeen done inthein the
matter in view of these factswe con-
sider it our duty to severely censure
the county authorities for not furnish-
ing betterbelter accommodations for per-
sons held in custody by them

L

in pursuance of your lioiiohonorsnorsnorb urgent
instructions to us in reference to the
suppression of houses of ill fame in
this city we have madea thorough in-
vestigationvesti gation we have summonedhed a
large number of persons among them
the justice of thetho police courtcoult thetha
city marshal and all the members of
the police force upon being ques-
tioned as to their knowledge otof the
existence of houses of ill fame within
the city limits they were unable to
give us information sufficient to war-
rant finding indictments in such cases
one policeman stated that he did not
thinkthink the law would sustain them in
suppressing these houses when mem-
bers of the police force visited these
places they would be invited into the
sitting room and all the doors of the
otherothen rooms would be locked so that
they were given no opportunity of see-
ing who were in the rooms and
claimed they could not search the
house without a search warrant that
it was not their business to file com-
plaints against these houses their
keepers or inmates that was left to
the city marshalmarshai

the only keepers of houses of ill
fame against whom wevve could procure
sufficient evidence to warrant finding
indictments were mrsmis fields andaua
fanny davenport and these we
promptly indicted

in connection with this subject the
city Almarshalarshal stated that if thetile present
9grandrand jury could not secure sufficient
evidence at this term to indict the
keepers of othar houses of ill fame
within the city limits he would go to
work with the assistance of the police
force and furnish such evidence as
they could obtain for the next grand
jury

we found that the kekeepersers of several
of these houses and abelewa few of the in-
mates were at stated timestimed notified by
the police to appear at the justices
court where they were arraigned for
violating the citycit ordinance in respect
to prostitution they usually plead
guilty the keepers being filledfined 99 and
the inmates 050 each we have ex-
amined the recordsrecordbofof the justices
court from which it appears that the
last arrests made of this character
were on september SO30 1885

we desire to direct the attention of
the court to the fact that the prose cu
eions referred to in our former report
are still being pressed in the court of
justice against persons charged
with resorting to the houses of pros-
titutiontitution established for the purpose of
enticing people into a violation of the
law

inasmuch as this court and the dis-
trict attorney refuse to permit such
prosecutions to go on we do not uhun-
derstandierNerherstandderstand why they are still pressed in
the lower court Certaincertainlylynono public
good is to be attained thereby re-
vengeven and malice should no lonionionerlongerlonerer bobepermittedpermitted to masquerade undunderer the
tormform of law

we beg to call your Ilollohonorsnors atten-
tion to the fact that during the time
that wowe have betinbeen in session while we
have impartially investigated all cases
brought before us neither fearing
frowns nor courting smiles I1 wowe finafind
that we have been the victims of
rilous abuse indulged in by a portionapportion
oftheoressthe press of this city and in some
instances members of the arandgrandtandrand jury
have been molested in their persons
and arppropertyerty by parties unknown to
them and asus we believe for purposes
of intimidation in consequence of the
performance of their swornsorn duties as
grand jurors of your court

MORRISmonnis it EVANS
foreman of the grand jury
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