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CONTESTED ELECTION,
TERRITORY OF WA_I.

Geo. R, Maxwell vs. Geo. (. Cannon.

Argument of HMalbert E. Palime,
Ceunsel for Sitting Member.

(Before the Committee on Elsctions of the
House of Repressntatives of the United
Stales, Washington, D. C., 1874.)

(CONTINUED.)

Ten days later, on the 23d day of
June, 1862, the consideration of the
bill was resumed in the
it was, afler ashort debate, so
amended as not to apply tothe
Vice-President, or to Senators or
Representatives in Congress, or to
any other officers for whom an oath
of office is prescribed in the Con-
etitution of the United States. And
the bill thus amended was passed
Ly the Senate on the same day.
Bat the Conferonce Committes on

this bill struck vut the amendmen
and their report was finally ad
without debate in the Seunte. The
erounds upon which this law was
vindieate although not stated
with mueh care or precision, are
nevertheless clearly  enough dis-
closed by the debates. It was en-
acted as a war measure. The iron-
clad oath was adopted as the coun-
tersign which should, in time of
war, exclude domestic enemies
from the civil administration of
tke Government, in the same man-
ner and for the n‘;:;‘nmmn that
the military coun Was em-
ployed to exelude those enimies
from the military linesof the army.
It was enacted as a measure of de-
fonce against an armed enemy in
time of war, and was A% Decessary
and as justitiable as any other war
measure not ifically marked out
in the text of the Constitution.

The case cited by Mr. Trumbull
was that of Barker v. The 3
Cowan, 686. An examination of
this ease will show that, while it
was not an authority even in favor
of the ccnstitutionality of the oath
of office act, it was very far indeed
from being an authority in favor of

the contestant in the case now be-
fore this committee. Barker was
indicted and tried in the city o!
New York, in 1822, for aendin
challenge to fight a duel ar
the statute of Novetuber 5, 1315
which provided that any
whe should eagage
should be beemed gullty o{ a pubﬂg
offense, and being convicted there-
“of, sheuld be incapable of holding
or being elecled to any post of {)m-
fit, trust, or emolument, civil or
miIlL'u-y, under that State. The

ry found Barker gullty, and the

({gment of the court was that,
“ror the offense aforesaid, as eharg-
ed in the first, second, thln:l and
fourth counts of the said ind.let-
ment wherof he Is convicted, he be
incapable of helding or bolng elect-

ed to any post of profit, trust, o
emolument, civil or milihry,
under the State of New York.”
The State coustitution, in force
at the time of the of the
act of November 5, 1816, was that
which was adopted on the 20th of
April, 1777. The only provisions
which it comgained touching the
subject of qualifications for office
jwem thre:lu; that ehnncell'::rg a]nd
u of the supreme cou ould
during their terms of office, hold
no other office except that of mem-
ber of Congress; that the first Ju%
es of the coun oonrh ohonld
like manner ho
except that of Bhte aenntor or
member of Co that sheriffs
and coroners should not hold their
effices for more than four years in
succession; that sheriffs should,
during their official terms, hold no
other office; that ministers of the
1 and pr!uhnhould be inel£
ble office; that the town
supervisors, assessors, constables,
and cellectors, and all otber officers
then eligible by the people, should
always continue to be so eligible,
in the manner directed b t.he
existing orfuture actsof

S e At St the it atanid
be disfranchised or ved of -ny

of the hts or
to the i'd oftbe hb tha.tr
W O

constitution, unless by the
the land or the judgment of his
peers.

The chancellor pronounced the
udgment of the court of errors.

cited the 1st section of the
act oft.ho 5th of November, 1816, to

suppress dueling, which p
that ‘““the ns convicted shall

be incapable of holdlng orhdng

elected to any
r--idﬂn‘

or emolumen eivil
under this State;’” and
the objection then made was that
this punishment was inconsistent
with the comtituuon.

ty to office, he said,
not doc as a right or {::dplo
by any express terms of
stitution; bnt it resulted as ajust

deduction from the express powers
and pmvl-lmn of the The
waa the alno-

basis of the princi
lut. liberty amp:m and the

solnﬂlg authorities to choose
a.n

lppolnt -:L

(TO BE CONTINUED)
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