-
V20

This is an appeal from n final or-
der of the District Court for the
Firat Judicial District of the Terri-
tory of Utah, refusing to lssue a ha-
bwas corpus applied for by the pe-
titioner, who prayed to be dis-
charged from custody and imprison-
ment on 4 judgment rendered by
said court on the 12th day of March,
1888, The judgment wns that the
retitioner, Hans ,Nlelsen, having

n convicted of the erime of
adultery, be imprisvned in the peni-
tentinry for the term of 125 days.
The nppeal to this court is given by
section 1509 of the Revised Stat-
utes,

The case nruse upon the statutes
onacted by Congress for the sup-
pression of polygamy in Utah. The
3d section of the act approved
Mareh 22, 1882, cotitled ¢‘An act to
amend section fifty-three hundred
and fifty-two of the Ruvised Btatutes
of the United Btates, in reference to
bigamy, and for other purposes,’”
reads as follows: .

“Bec. 8. That if any mnle person,
in a territory or other place over
which the [United Btates hove ex-
clusive jurisdiction, hereafter co-
habits with more than onc womsan,
he shall be deemed guilty of a mis-
demeanor, and, on conviction
thereof, shall be punished by a fine
of not more than three hundred dol-
lnre, or by Imprisonment for not
more than six months, or by bLoth
aald punishments, in the discretion
of the court.?? (22 8tat. 31.)

The 34 seetion of the net of March
3, 1887, entitled ““An act to amend
an act entitled an act to ninend see-
tion fifty-three hundred and fifty-
two of the Revised Statutes of the
United Btates, In reference to bLig-
amy, and for other purposes,™ remls
aB follows:

“See. 3. That whoever commits
adultery shail be punished by im-
priscnment in the penltentiary not
exceeding three years; and when
the act is committed betwecn n
marricd woman and & man who is
unmarried, both parties to such act
ahall be deemed guilty of adultery;
nnd when such act is committed be-
tween n marrled man nnd a1 woman
who I8 unmarried, the man shall be
deemed guilty of andultery.” (24
Btat. 635.)

On the 27th of Beptember, 1888,
two Indictments were found against
the petitioner, Nielsen, in the dis-
triet court, one under each of these
statutes, The first charged thaton
the 15th of October, 1885, and con-
tinuously from that time tillthe 13th
of May,1888, iu theistriet aforenaid,
he, the sald Nlelsen, did unlawtully
cinim, live and cohabit with more
than one woman as his wilves, to
wit, with Ann Lavinia Nielsen und
Carcline Nielsen. To this indiet-
ment, on being arraigned, Nielsen
on t_ile
g]emled guilt}l'i

ovember following he was sen-

! law, covercd the cutire perio
+ October

he beiug a married man and huving
a lnwful wife, and not being mar-
ried to said Caroline. Belng ar-
raigned on this indictment on the
20th of Beptember, 1888, after hnv-
ing plended guilty to the other,
Nielsun pleaded not guilty, and that
he had alrendy been convicted of
the offense charged in this mdiet-
ment by his plea of geilty to the
other,

Atter he hind suffered the pennlty
imposed by the sentence for unlaw-
ful colinbitation, the Indictment for
adultery came on for trinl, and the
petitioner, by lenve of the court, en-
tered ornlly n more formmnl plea of
former convietion, in whigh he set
up the said indictment for unlawful
cohabitation,his plea of guilty there-

too, and his sentence upon
snid plea, and clnimed that
the chirge of unlowful ecohabi-
tation, though formally made

only for the period from 15th Octo-
ber, 1885, to 13th May, 1888, yet, in
from
1885, to the time of finding
the indictment, September 27th,
1888, and thus embraeccd the time
within which the crime of adultery
was charged to have been commit-

ted; and he nverred that theCaroline | jope

Nielsen with whom he was charpged
to have unlawfully cohabited as u
wife was the same person Wwith
whom le wos now charged to have
comniitted adultery; that the uu-
lawful cohubitntlon charged in the
first indictment continued without
Intermission to the date of finding
that indietment; and that the of-
fenee charged in both indietments
was one nnd the same offense nnc
not divigible, and that he had suf-
fered the full penalty preseribed
theretor.

To thls plea the district attorocy
denmiired, the court sustained the
demurrer, nnd the petitioner, being
convictud on the plen of mot guilty,
was sentenced to be Imprisoned in
the penitentingy for the term of 125
daya. The Rentence wns as follows,
to-wit;

#The defendant, with his counsel,
came into court, Defendant was
then asked if he had any legal eause
tv slhow why judgment should not
now be pronounced against him, to
whieb he replicd that e had none;
and no sufllcient cause belng shown
or nppenring to the court, thereupon
the court rendered its ju lJgment:

“That whereas said defendant,
Hnong Nielsen, having bLeen duly
convicted in this court of the erime
of adultery, it I8 therefore ordered,
adjudged, and deereed that the said
Hang Nielsen be jmprisoned in the
{)Jenlbentiary of the Territory of

tah, at the county of Halt Linke,
for the terin of ome hundred and
twenty-five days.

*You, said defendant, Hons Niel

29th of SBeptember, 1888, |gen, nre rendered into the custody of
and on the 19th of |the United States marshal for the

Territory of Utah, to be by him
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and him, the said Hnus Nielsen, to
rafely keep and imprison in sall
penitentinry for the term as in this
Judgment ordered apd speeified.”
Thercu&mn being dulllvered into
the custody of the marshal, the de-
fendant below, on the next day, or
day following, during the same
term of the courf, presented to the
court his petition for a habeas
corpus, setting forth the indiet-
ments, proceedings and judgments
in both vases, and his suflering o
the sentence on the first indictment,
and claiming thnt the court hai no
Jurisdiction to pass judgment ngainst

hlm upon wore than one of the In-
dictments, and thant he wag being
punlshed twice for one nud the
same offense.  As boefore stated, the
court being of opinion that if the
| writ were granted he could not be¢
discharged from custody, refu
his application. That order 38 Ap-
ealed from. The fist question 0
considercd, therefore, is, whether,
if the putitioner’s petitron was true,
that he hod been convicted twice
for the same offénse, and that the
court erred in its decision, he could
have reilet by habeas corpus?
The ohjeetion to the remedy of
s corpus, of course, would Dy
that there wns in force a regular
judgment of conviction, which
could not be guestioned collaterally,
as it would have to be on habeas
. But there are exceptions t0
this rule which have more than
onee heen acted upon by thia eourt
It is irmly established that 1t the
court which renders a judgment hng
not jurirdietion to render it, either
because the proceedings, or the Inw
under which they are taken, nre
unconstitutional, or for any other
rengon, the judgmeut is void and
may be questioned vollaterally, an
a dufendant who is imprisoned un-
der and by virtue of it may be dis
charged from custody on habeas
corpus. This wns g0 decided in the
cases of fir parte Lange, 18 Wall,
168, and Ex porte Seboid, 100 U. 8-
871, and in several other cases re-
ferred to therwin, In the ensc of 48
re Snow, (120 U.B. 274), we held
that only ore indietment and colt:
viction “of the crime of uplanw il
colinbitation, under the act of 1882
could bie had for the time preceditg
the finding of the indictment, bt
cause the crime was n continuou8
one, nnd was but asingle erime un-
til prosecuted; that a second con”
vietion and punishment of the san¢
crime, for amy part of said pe
riod, was nn excess of authority on
the prt of the distrieteourt of Utsh
and that n habeas corpus woul
lie for the discharge of the de-
fendant Imprisoned on such convic:
tion, Iuothat case the habeas cur*
pus was applled for nt n term subsc:
quent to that at whieh the judgmen
was rendererd; but we did not regn
this circumstance as suflicient

Fruvent the prisoner from having
118 remedy by that writ.

It is true that in the ease of BnoW
we laid emphnsis on the fact that the
double conviction for the same of
fenre appenred on the face of the
Jjudgment; but if it appears in the
indirtment, or anyw here else il the
record (of which the judgment 18
only a part), it iz sufficient. In th¢

teneed to be Imprisoned in the peni- | delivered into the custody af the
tentiary for thoe term of three'wnrdeu or other proper offlcer of
monthe and to pay a fine of $100and | suid penitentiary. .
the posts. ) i *“You,snid warden or other proper

The second indictment eharged |offlcer of said penitentiary, are
that said Niclsen, on the 14th of [ hercby commanded to recel ve of nnd
May, |888, in the same district, did |from snid United Stater marshal
unlwwfully and felomiousty conumnit | him, the said Hans Nielsen, con-
adultery with one Caroline Nielsen, | victed nnd sentenced as aforesaid,
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