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this is an appeal from a final or-

der of the district court for the
first judicial district of the terri-
tory of utah refusing to issue a ha-
beas corpus applied for by the pe-
titionertitionerloner who prayed to be dis-
charged from custody and imprison
ment on a judgment rendered by
said court on the day of march
1889 the judgment was that the
petitioner hans nielsen having
been convicted of the crime of
adultery be imprisoned in the peni-
tentiarytentiary for the term of days
the appeal to this court is given by
section 1909 of the revised stat-
utes

the easecase arose upon the statutes
enacted by congress for the sup-
pression orof polygamy in utah the
ad section of the act approved
march entitled an act to
amend section fifty three hundred
andaad fifty two of the revised statutes
of tote united states in reference to
bibigamygarny and for other purposes
reads as follows

sec 3 that if any male person
in a territory or other place over
which tilethe united states have ex-
clusive jurisdiction hereafter co-
habits with more than one woman
he shall be deemed guilty of a mis-
demeanor and on conviction
theirethereofof shall be punished by a fine
of not more than three hundred dol-
lars or by imprisonment for not
more than sixaix months or by both
said punishments in the discretion
of the court 22 stat 31

the ai section of the act of march
8 1887 entitled an act to amend
an act entitled an act to amend sec-
tion fifty three hundred and fifty
two of the revised statutes of the
united states in reference to bibig-
amy and for other purposes reads
as follows

inocsec 3 that whoever commits
adultery shall bwb punished by im-
prisonment in the penitentiary not
exaexceeding three years and when
the act is committed between a
married woman and a man who is
unmarried both parties to such act
shall be deemed guilty of adultery
and when such act is committed be-
tween a married man and a woman
who is unmarried the man shall be
deemed guilty of adultery 24
stat

on the of september 1888
two indictments wereweft found against
the petitioner nielsen in the dis-
trict courts ane under each of these
statutes the first charged that on
the of october 1885 and con-
tinuously from that time till the
of may 1888 in the district aforesaid
he the said nielsen did unlawfully
claim live and cohabit with more
than one woman as his wives to
wit with ann lavinia nielsen and
caroline nielsen to this indict-
ment on being arraigned nielsen
on the of september 1888

pleadedpleaded guilty and on the of
november following he was sen-
tenced to be I1imprisoned in the peni-
tentiarytent iary for tthee term of three
months and tota pay a fine of and
the costs

the second indictment charged
that said nielsen on the of
may 1888 in the same district did
unlawfully and feloniously commit
adultery with one caroline nielsen

he being a married man and having
a lawful wife and not being mar-
ried to said caroline being ar-
raigned on this indictment on the

of september 1888 after hav-
ing pleaded guilty to the other
nielsen pleaded not guilty and that
he halhad already been convicted of
the offense charged in this indict-
ment by his plea of guilty to the
other

after he had suffered the penalty
imposed by the sentence for unlaw-
ful cohabitation the indictment for
adultery came on for trial and the
petitioner by leave of the court en-
tered orally a more formal plea of
former conviction in which he set
up the said indictment for unlawful
cohabitationhis plea of guilty there-
to and his sentence upon
said plea and claimed that
the charge of unlawful cohabi-
tation though formally made
only for the period from octo-
ber 1885 to may 1888 yet in
law covered the entire period from
october 1885 to the time of finding
the indictment september
1888 and thus embraced the time
within which the crime of adultery
was charged to have been commit-
ted and hee averred that Carohnethe
nielsen with whom he was charged
to have unlawfully cohabited as a
wife was the same person with
whom he was noono charged to have
committed adultery that the un-
lawful cohabitation charged in the
first indictment continued without
intermission to the date of findingfinding
that indictment and that the 0of-
fense charged in both indictments
was one and the same offense and
not divisible and that he had suf-
fered the full penalty prescribed

to this plea the district attorney
demurred the court sustained the
demurrer and the petitioner being
convicted on the plea of not guilty
was sentenced to be imprisoned in
the penitentiary for the term of
days the sentence was as follows
to wit

the defendant with his counsel
came into court defendant was
then asked if he had any legal cause
to show why judgment should not
now be pronounced against him to
which he replied that he hajhai none
and no sufficient cause being shown
or appearing to the court thereupon
the court rendered its julgjudgmentment

that whereas said defendant
hans nielsen having been duly
convicted in this court of the crime
of adultery it is therefore ordered
adjudgeded and decreed that the saidhanavhans nielsen be imprisoned in the
penitentiary of the territoryTerriterritorytor of
utah at the county of salt takelake
for the term of one hundred and
twenty five days

you said defendant hans niel-
sen are rendered into the custody of
the united states marshal for the
territory of utah to be by him
delivered into the custody of the
warden or other proper officeroffice of
said penitentiary

yoshidvenYo0busaidsaid warden or other proper
officer of said penitentiary are
hereby commanded to recelreceiveve of and
from said united state marshal
him the said hans nielsenNielaen con-
victed and sentenced as aforesaid

and him the said hans nielsen to
safely keep and imprison in sodsaid
penitentiary for the term as in this
judgment ordered and specified

thereupon being delivered into
the custody of the marshal the de-
fendant below on the next day or
day following during the samosame
term of the court presented to the
court his petition for a habeas
corpus setting forth the indict-
ments proceedings and judgments
in both vasesoases and his suffering of
the sentence on the first indictmentsindictment
and claiming that the court hahaii no
jurisdiction to pass judgment against
him upon more than one of the in-
dictments and that he was beant
punished twice for one and theth
same offense As before stated the
court being of opinion that if tawtte
writ were granted he could not be
didischarge 1 from custody refused
his application that ojzerorder is atap-
pealedbaled from the ffirstrat question w
be considered therefore is whether
if the petitionerspetition ers petition was trusi
that liehe had been convicted twice
for the same offense and that the
court erred in its detdecisionision he could
have relief by habeas corpus

the objection to the remedy of
habeas corpus of course would be
that there was in force a regular
judgment of conviction which
could not be questioned collaterallycollate
as it would have to be on habehabo
corpus but there treire exceptions to
this rule which have more than
once been acted upon by this court
it is firmly established that ilif thetf
court which renders a judgment has
jurisdictionnot to render it either 3

because the proceedings or the law
under which they are taked are
unconstitutional or for any other
reason the judgment is void and
may be cquestioned collaterally anand
a defendant who is imprisoned un-
der and by virtue of it may be dis-
charged from custody on
corpus this waswaa so decided in the
ewescases of ax parteparle lange 18 wallswal

and az parte steroid UV 8
and in several other cases rbre-

ferred to therein in the case of W10
re snow UV S we held
that only indictment audand cottcon-
viction

7

of the crime of bulaw I1

cohabitation under the act of 1882

could be had for the time preceding
the finding of the indictment be-
cause

I1

the crime was a continuous
one and was but a single crime un-
til prosecuted that a second con-
viction and punishment of the saiad
crime for any part of said p

was an excess of authauthoritygritl on
the part of the district court of Urutn
and that a habeas corpus wowow
lie for the discharge of the de-
fendant imprisoned on such conw
tion in that case the habeas car
pus was applied for at a term subse-
quent to that at which the judgjudgmentmeAt
was rendered but we did patnot regard
this circumstance as sumsufficientclent to
prevent the prisoner from having
his remedy by that writ

it is true that in the case of snow
we laid emphasis on the fact that wa
double conviction for the same 0orf
bense appeappearedgred on the face of abeto
judgment but if it appears in mhdw
indictment or anywhere else in wtb
record of which the judgment 10

only a part it is sufficient in thebe


