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THIRD DISTRICT COURT J

the people ac
vs

mansfield atchison I1 habeas
steel pape arshag I1 corpus
hanneckHanranneek alderaider andaud june
capit J 1873

the defendants applied to the
city council of salt lake city for
liceilce usew to sell spirituous and fer
rpiriritaltdm d liquors and tendered a fee
of per quarter year
L e- an ordinanceS per quarter
was demanded this the defend-
ants refused to pay and proceeded
to sell liquor without license for
this they have been arrested on

ants issued by a justice of the
rf e they apply to this court to
isIschchargedchangedargea on habeas corpus on
alleged ground that the ardi

ineeince in question is void
0 F strickland and J R mc-

bride for the petitionerspetitioners E S hoge
forfoi people

mckean C J the city coun-
cil have authority to license tax
regulate suppress or prohibit bil-
liard alesulestables ten pin alleys ac
seeee city charter secsee 22

also to grant and issue licenses
and direct the manner of issuing
and registering thereof and the
fees to be paid see city
charter secsee 41

also to license tax and regu-
late merchants and retailers auc-
tioneerstiontiocerscens distillers brewers brokers
pawnbrokerspawnbrokers and money changers
and to impose duties upon the sale
of goods at auction see city
charter secsee 42

also to license regulate or
restrain the manufacturers sellers
or vendors ofspirituous and ferment-
ed liquors tavern keepers dram or
tippling shop keepers ac see
Ccityky charter secsee 24

tilethe power to license and the
power to tax are different powers
the latter is not given in secsee 24 of
the city charter

the city council also have
power to make and execute or-
dinancesdinances for thetile peace good order
regulation convenience and clean-
liness of the city and for the
healthliellealthaith safety and happiness of the
inhabitants thereof see city
charter secsee 70

this provision does not enlarge
thetiie particular powers specialespecifical-
ly ii

conferred by the other sec-
tions already cited see dillons
municipal corporations secsee

A tax unlike a licenseliI1cense must be
enforced by the collector see city
charter seesec 67

the courts cannot dictate to con-
gress nor to the legislature what
laws nor to the city council what
ordinances they shall enact but
the courts wbwhenen the questions arise
must pass upon the constituteconstitutional-
ity ol01of the laws and the reasonable-
ness of the ordinances that havelavebeen enacted by those bodies see
dillonsdilBil lonsions municipal corporations
secsbecs and

the LIlegislatureslature fixed no sum
for license Is the amount pre-
scribed by the ordinance unreason-
able have the city council
converted or perverted the license
system into a system of taxation

concerning useful trades and em-
ploymentsployments a distinction is to be ob-
served between the power to license
and the power to tax in such
cases the license cannot be used as
a mogemodemode of taxation with a view to
revenue but a reasonable fee for
the license and thetile labor attending
its issue may be charged see
dilbillensBillonsions 11 corp seesec

buethebut the traffic in intoxicating I1li-
quorsbors to be used as beverages al-
though init utah as in most of the
states and territories a lawful bus-
iness is nevertheless regarded here
and evereveceverywherewhere as a business liable
to many abuses and experience
shows that it is fraught with great
evils to society I1 am of opinion
teana a board of excise may right-
fully charge more for a liquor li-
cense than barely a fee for the 1li-
cense

I
and the labor attending its

issue so trifling a charge would
im numerous almost

implications for licenseslicenceslicences and
A tend greatly to extend
business while the license

anted is permissive it may
the fee charged for labeit be made

partially restrictive in its operation
I1 think that sections 24 and 41 of
the city charter will bear this con-
structionst and I1 deem it right upon
generalI1 principles if I1 rirightlygatly
understandun lenlerferstandstand them as cited by dil
A1 i the supreme courts of wiscon-
sinmi and iowa have substantially

held this doctrine see dillons
municipal corporations sec
note 2 but whether those courts
llavelave so heldliela or notnut I1 repeat that
thetile doctrine seems to me to be
right upon principle and bobeato be a
just construction of the
ter let me not be misunderstood
the city council cannot arbitrarily
and capriciously demand and en-
force any sum of money that they
may please for a license however
exorbitant the ordinance fixing
the charge for a license must be
reasonable or the courts will de-
clare it to be void the principles
applicable to the license system
must be rigidly adhered to if licen-
ses are granted and neither taxa-
tion nor prohibition can be resorted
to under thetile forms of a license
very difdlfdifferent principles are in-
volved in licensing taxing and
prohibitprohibitingin and neither of
tileclio last twotwo can be carried out un-
der the forms of the first

while it does not belong to courts
to dictate in advance to legislative
bodies yet the circumstances of
this case make it proper to say that
I1 deem the sum of 50 per quarter
or peryear a smaller sum than
the city council is bound to accept
for a liquor license the restrictive
principle upon which they may
act even under the license system
will justify them in charging more
than that

the charter grantegranteddbby thetiie legi-
slature to the city is silent as to
the sum that may be charged for a
liquor license Is the sum of
per quarter or 1800 per year an
unreasonable charge does it per-
vert the license system into a ssys-
tem

s
of taxation or doesdocs it Mbe-

come prohibitory in its character
while it preserves the forms of the
license system

under a charter similar to that of
salt lake city in the particulars
under consideration a corporation
was held to be competent to enact an
ordinance demanding as the fee
for a retail license this would
seem to have been the fee for a year
see dillons municipal corpora-
tions section note 3

the town council of Calicallaba ala-
bama under a charter resembling
oursouis passed an ordinance charging
1000 for a liquor license the su-

preme court of that state in ex
parte burnottburnett 30 alabama held
the ordinance to be prohibitory in
its nature and void the court in
that case add the question in
this case is not relieved of its em-
barrassmentbarras by the fact that not-
withstanding the price one retailer
has submitted to the terms of the
ordinance and has driven a pros-
perous business the ordinance
still remains in its nature prohibi-
tory Y

these cases are citednot as neces-
sarily controlling here but because
they throw some light on the ques-
tion undertinder consideration in con-
struing the ordinances of a particu-
lar city the charter and the cir-
cumstancescumeumstances of such city must be
kept steadily in view the ordi-
nances of one city may not suit
another segsec dillons municipal
corporations secsee

the views of legislative bodiebodlebod lesof
city councils and of courts else-
where throughout the states and
territories may enable us thetile better
to answer the question whether
the ordinance under consideration
is or is not reasonable the court
is not aware of any city in the re-
public where 1800 per year is
charged fora liquor licence there
are some cities where the liquor
traffic is prohibitedprohibited but it is believ-
ed that ttherelere are none where such
a fee is deemed at all compatible
with the licence system to exact
such a fee is an attempt to blend
taxation prohibition and license in-
to one system it cannot be done
the ordinance under consideration
is not authorized by the charter is
unreasonable and therefore voldvoidvoidvold

the petitionerspetitioners must be discharg-
ed
TERRITORY OF UTAH

THIRD DISTRICT COURT J
lawrence mann lannan hale

and beachtolBlach tol plaintiffs
vs

salt lake city wells mayor ac
and clinton justleejustice of the peace
defendants
MCKmoreanmckeaneaneeabe C J this is a bill in

equity the plaintiffs are engaged
in the sale of spirituous and fer-
mented liquorsliquorsinin salt lake city
prosecutions have been commenced
against some and are threatened
against others of them for alleged
violations of the city ordinance ex-
acting the payment of per
quarterguarter year for license to sell such
liquors the ordinance provides for
criminal prosecutions and for fine
and imprisonment of0 ththose0se who

shall bobe convicted the plaintiffs
1 allege that they offered to pay 50
per quarter year for license which
was refused that thetiie demand for

is illegal and the ordinance
void they pray for the writ of
injunction to restrain the defend-
ants from further prosecuting them
under said ordinance

the defendants demur to the bill
onn the grounds that the bill
isis not signed by counsel this
point is well taken see rulebule 24
S C equity rules storys Eeqq
PI sec 48 Mitfords PI 48 dan
ieiselseps ch PI 3 mclean 5
cranch 2 edwards aig

butbutnut tiietiletiletiie court while sustain-
ing the demurrer in this particular
has discretionary authority to per-
mit the bill to be amended

the defendants demur andly
that the plainplaintiffstiflis have not stated
such a case as entitle them to any
relief in equity

the prosecutions provided for by
the ordinance in question for theinoquestionalleged offences off tiethe plaintiffs
are criminal prosecutions no au-
thoritiesties were cited on the argu-
ment and I1 am not aware of any
that authorize a court to restrain
criminal prosecutions by injunc-
tion in burnettBurnetfc vs craig 30 ala-
bama the supreme court of
alabama say we have nonott been
able to find any principle
ordr adjudged case whichh jus-
tifies an injunction to stay
a prosecution either criminal
or quasi criminal or to restrestrainrhin a
trespass to the person or personal
property we think suchstich a precedent
would be an alarming stretch of
equity jurisdiction although a
court of equity cannot interfere to
stay crinicriminalinalinai proceedings yet if a
person be maliciously prosecuted
he hahag his remedy at law or would
have were ejustjust laws enacted here
if such laws do not exist the courts
cannot be held responsible

the petition for injunction must
be denied

1 0
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editor deseret Xmewsnewsewa
feeling desirous in this fast age

of improvements that our city
should not pass unnoticed I1 will
endeavor to let your readers know
something of what is going on here

on the of last month was
the anniversary of the laying of the
corner stone of what is now known
as the Timpanagos woolen factory
the main building being feet
by 65 feet three stories and base-
ment

c
of rock and one story frame

with mansard roorooff andwid has some
lights of glass the first floor

contains 25 small or narrow looms
and 12 broad looms with warping
beaming and other machinery to
prepare the yam for the looms all
set up with machinery and belting
attached and in working order
the looms are jenks improved
three and four shuttle capable of
weaving pattern work checks
plaids doeskins jeans sati
tweeds blankets shawls and such
other tgoods of various patterns and
descriptions also capable of weaving
about 1800 yards of cloth per day of
ten hours

the second floor contains three
latest improved self acting woolen
mules running spindles each
and capable ofspinning 1300 pounds
of yarn per day also one hand
mule spindles capable of

pounds of bamperyamper day all
set uupI1 with machinery and beltsteitsbelts
attachedattattachedacted and in working order

tilethe third floor contains five sets
of cards three cards in each set all
clothed and in working order and
four sets of cards three cards in each
set now being clothed and put in
running order but all sset up in
their places these machines when
in full running order will consume
or work up 1800 pounds of wool per
day

the fourth floor contains two re
nova tors and two woolwooi pickers set
up and in running order also pro-
per apparatus for carrying the wool
onto this floor and the rooms are
so arranged that the wool and yam
are conveyed to their several de-
partmentspartments on the most econoconeconomical
plan

all the machinery in this build-
ing will be driven by a lennelleffel pa-
tent turbine wheel 35 inches 3under
a headahead of 2000 feet and will drive
from 60 to 70 horse power

there is one anoble building 72
x 33 feet two storeys and basement 3

with upwards of lights of glass
on the first floor and basement
there are set up and in running or-
derter four fulling machines two

wash boxes two narrow gigs one
broad gig one broad and one narrow
shearishearlshearingnv machine all of which is
driven by one of Lefreisfrels 26 inch
turbine wheels under 20 feet head
capable of driving 35 horse power

one frame building co65 x 35 feet
is used for washing wool and the
dye househome thetile machinery consists
of one patent wool washer capable
of washing 1600 to 1800ISOO pounds of
wool per day and one hahydrodro ex
tractor with engine attached for
throwing the water out of the wool
or clothclotil the machinery is now
set up and in running order as also
are the vats and tubs

in another anoble building x
33 feet two stories and basement
with upwards of 1000 bhiltslightsblitslits dorglassofor glass
the south part is used for recereceivingivill9
aassortingSSorting and preparing thetho wool
etc the north end is set onoft for the
boiler house machine and carpen-
ter shop andand wherein a suppliessuppliers
patent tubular boiler is set up and
ready for use the smoke being car-
ried off by a stack builtbulitbillit of brick 95
feet high loi10 feet at the base and
7 feet at the top the boiler is
a fifty horse boiler and calcu-
lated to heat water for the use
of the dyeing and washing
departments also for the finishing
department and to furnish steam
to heat up all the buildings through
ppipes that are now placed around
ththe walls water isis conveyed in
ironfron pipes under ground from the
main race

on the same ground is one grist
mill frame 40 x 23 full and
successful operation driven by a
lemLefLebellsflePs 22 inch turbine wheel
under 20 feet head all of the
above power is driven by water con-
veyed from provo river through a
large canal built expressly

wool is being received daily in
sacks and in good condition of
which there is now on hand some

or pounds
the washing carding spinning

and weaving machinery will be in
full operation on monday next with
the expectation of continuing

these buildings have been erected
on the operativecooperativeco planpian each and
every citizen otof the county who
desired so to do having been solici-
ted to expend their labor and means
in this very laudable enterprise
through which the material for the
buildings such as rock lime sand
lumber and the labor in the erec-
tion were procured and performed
without the aid of much money
president young furnished nearly
all the machinery which is of the
best and latest improved patterns

samuel liddiard had charge of
the rock andhild anoble work william
riddbidd of your city superintendedsuperintended
thosthe carpenter work in the erection
of the buildings and thomas
allman of this city since and geo
halliday of pleasant grove the
plastering andrew H scott had
the immediate charge of the con-
structionst and labor PV X lough-
ery has had charge of arranarnanarranging9ing and
putting in position all the machi-
nery gearing and everything per-
taining to the working of the ma-
chinery thetile whole under the gene-
ral superintendence of prest A 0
smoot who has been indefatigable
in his exertions for the welfare and
success of the enterprise

in consequence of the late spring
our crops are rather late but the
rains have somewhat revived our
farmers during the last few daysprovo riverbiver is beginning to show
itself and should the present warm
weather continue for a few days
we expect to have some high wa-
ter but do not expect it to last

everythingeverything is quiet business
looking up and zion progressing

L jonnJOHN nuttallI

PIOCHE NOTES
from the record to june 8

parrots should not be taught vulgarity
and profanity but it is necessary to keep
them out of piochebioche II11 it is desired to educate
them as christians

potatoes from utah are peddled out on
the streets at three centscenti a pound just the
freight rate from nehllehl here the market
is overstockedoverstocked with potatoes

joseph millet the pioneer gardener of
spring valley is now supplying pioche with
early vegetables of allaila kinds radishes
onions lettuce etc

A party of prospectors havebare started out
to the southwardsouthwards with indian guides we
do not know their exact destination pro-
bably they have gone in search of the colo-
rado quIquicksilvercUlver mines

A swiss cultivator named burilla has
quite anun extensive vineyard in st joseph
in the southeastern part of this county hisilia
empegrape crop has been injured some by srmstfrost
but heno expects a fair yield and willwil put up
considerablesiderable wine the present season

1the barley crop is being harvested in the
muddy valley and the yield is good wheat
and corn are looking wellweil and the former
will be ready fortor the reaper as soon as the
1barleyharley cropcropssareare secured logan
patterson and jenningjenningss arearo each harvesting
extensive crops

we somegome weeks ago reported that an in-
dian had been brutally maltreatedmal treated by a
whitewhitebite man in spring valley stating at the
ttimeime that we were ignorant of the cause atof
the white mans conduct in the matter we
now learn that the white man was the ag-
gressorgressor and that the savage has not yet re-
covered from histits injuries

A mr ouida a hardbardhardworkingworking and industri-
ous teamsterteamstert fell from his wood wagon
when bringing in a load of wood receiving
dangerous injuries he wagwas unconscious
when found and has been irrational ever
since lieho is a man advanced in years and
has a family depending upon him for sup-
port

mr A leman of snake valley his
ranch being about a hundred miles northopnorth of
pioche is extensively engaged in fruit
nalnairaisingsingsins angwilland will this summer be able to ex-
hibit the first apples and peaches produced
iniu southeastern nevada the young fruit
on some of his trees is maturing splendidly
these bearing trees are three years old
ilehe intends to greatly extend his orchard
thothe coming fall being satisbatissatisfiednnedfled that fruitfruit
culture in this country can be made a suc-
cess mr L also has jomonnesomosome ninefine strawberry
beds and the berries are now ripening

few are aware that herohere in this country
where we have snow storms in the latter
part of marmay cotton can be successfully cul-
tivatedtivated such is the fact at this very
time within 115 mitesmiles of pioche in the
southeasternsouth easternpart of the county a fifteen
acre field of cotton Is growing splendidly
and promising a heavybeavy yield it Is the pro-
perty of a mr Patterpattersonsonysong whose ranche or
plantation is in the muddy valley about
midway between st joseph and st
thomas it is one of theuthe uplandplaud varieties
and seemsbeems to be maturing satisfactorily
it is believed it will be ready for picking
some time early in august there Is a cot-
ton manufactory at st georgegeorgeq in utah
andaud thither the crop will be taken to be
workeddupup cotton andoranges within two days nideride to the south
of us and almost perennial snows the
samedistance to the north

I1 mr davidsonDavldsonidson and others who have lately
returned from a trip through the muddy
valleyvailey inform us that the aiutes down thatway besiege every passing white man and
withwilh lank and forlorn countenance st de-
mand to know where their agent isls atst thomasthomaa mr davidsonDavldsonidson saw a bevy ofhalthall bucks and squatssquaws cuttingawayray the most putrid portion of their flab-bytvy and stinking salt porkfork by order of thesubagentsub agent with the hope that they couldtemporarily stay hunger with the better
pgportionsrations of itt they areaue very much dissat-
isfied saying they cannot eat pork and
have never received an ounce of flour or
anything else in the eating line though an
abundance had been promised them by mr
ingalls the cintes are reported to be
very tractable and obliging to prospectors
traversing their country their christianguardians are severely denounced for their
cupidity in withholding or stealing the
annuities due them from the general gov
emment

the indiansindiana inhabit that part of
the colorado valley which lies between the
month ortheodthe riokio virgin and the big kan-
yon a region of country believed to- be
rich in minerals but which has been but
tenyvery little prospected the Se use
a bright red paint and trade it to neigh-
boring tribes which Is believed to be gen-
uine of mercury or cinna bar
believing the flutes had just received
their annuities the Se recently visit-
ed their campbcamps on the muddy withith large
quantities of it intending to swap it for
some of the gimrim cracks they supposed the
flutes would be possessed of some
prospectors who happened along at the
time examined the natural paint and pro-
nounced it identical with the TervergermillionmIllion
found in thette new almaden quicksilver
mine in california the early spaniards
were led to that famous mine by indiansindiana
who had long used the cinnabar to paint
their faces and robes it being to them a
source of great wealth as the columbia
indiansindiana and all the intervening tribes
were wont to come down and traffic forlor
it the seviesevleSe hesbes it seems are their
deposits to like advantage as the lutes
and report that their ancestors
as far back as their traditions reach have
obtained their paint of the Se
quicksilver mines on the colorado 1iff aasa
extensive as those of california and spain
would be a source of immense wealth to
individuals and to the country hundreds
of thousands of dollars are sent outontantofof
nevada annually for quicksilver thesethe be
tiexiekleslies might be induced if approached in
the right way to disclose the locality of
their cinnabar deposits

EASTERN NOTES
john H is engaged in writing a

history of his life and his connection with
the assassination plot

died a fighting bill jones 2
11 was thothe terver-

dict of a coroners jury over an indian ter-
ritory man

the black flint found near foetport bridgerBridgerggert
wyoming territory identical according
to dr leidy with that of the english chalk

the state of georgia has some twenty
condemned criminals all of whom arc ex-
pected to hang before the ath of july next
at a recent I1 old folks dance at morris

villevine vt the best musician inthelathein theorchestra
was said to be dwight marshmarch eighty years
old who played upon adounaaruna violin two hundred
and fifty two years old

the new york legislature having at
length adjourned only the ts
legislature remains in session of the 31
which started in together at the beginning
of the year

galvanizing a dirty scandal is the way
the new york times to which the beecherbeechen
tilton bowenbavven covenant was sent for publi-
cation alludes to the reopening of the mat-
ter and every new touch makes it dirtier
and the only way to satisfy either church
or jayjailaymenmen is to clean the whole matter up

cincinnati timestimm
A lady who was passing along chapel

street new haven wore a handsome gold
chain which attracted the attention of a
dashing cutpursecut purse armed with a sharp
instrumentinstruments he made a stroke at the glitter
ing chain but a movement of the lady just
at that moment caused him to satitall of his ob-
ject the knife however struck the ladys
dress and cut it from shoulderBh to shoulder


