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preme court of the territory of utah
mr chief justice chase delivered the

opinion of the court
thithe principal question for considera-

tion in this case is raised by the chal-
lenge of the defendants to the array of
the juryry in the third distdiatdistrictriot court of
the territoryLerr tory of utah

the suit waswag a civil action for the re-
covery of a penalty for the destruction
of certain property of the plaintiffsplaint iffa

i
by

the defendants the plaintiffsplaint iffa wwereere re-
tail liquor dealers in the city of baitsalt
make and hadbad refused to take out a
license as required by an ordinance of
thetho cityeliy the defendants acting under
the same ordinance thereupon proceed-
ed to the storeetore of the plaintiffplaintiffs4 and des
troyed their liquors to the value asaa al-
leged of more than twenty two thou-
sandnd dollarsdollar the statute gageangave an ac-
tion against any person who should
wilfully and maliciously injure or des-
troy the goods of another for a sum
equal to three times the value of the
property injured or destroyed under
this statstatutetite the plaintiffs claimed this
threefoldthree foldfoid value

the act odtheof the territorial legislature
passed in 1859 and jun forgeforee when the
juryjurylury inin tilithib autiocaudo was summoned re-
quired that the county court in each
county should make out from the as
sesbes rolls aliata list of fifty men quali-
fied to serve as jurors and that thirty
days bedorebefore the session of the district
court the clerk of that court should
issue a writ to the territorial marshal
or any of his deputies requiring him
to summon twenty four eligible men to
serve as petit jurors

these men were to be taken by lot in
the mode pointed out by the statute
from the lists previously made by the
clerks of the county courts and theirthelt
names were to be returned by the mar-
shal to the clerk of the district court
provision was further made for the
drawing of the trialtriai panel from this
final list and for its completion by a
new drawing 0 summons in case of
nonnonattendanceattendance or excuse from service
upon challenge or for other reason

eorear the trial ofaf the eaucaucausettecausesethethe record
shows that the court originallyorgin ally directed
a venire to be issued in conformity
with this law and that a venire was
issued aceaccordinglyerdlngly but not servedved or
returned the record aisoalso shows that
under an order subsequently mildemade an
open venire was issued totb the federal
marshalmarshaimai which was served and return-
ed with a pannel of eighteen petit
jurors anuandannexedaxed thesetheae juror were
summoned from the body of the coun-
ty at the discretion of the marshal

twelve jurors of this panel were
placed in tuotue jury box and the defend-
ants challenged the array on the ground
that the jurors had no been selected
or summoned in conformity with the
laws of the territory and with the
original order of the court this chal-
lenge wabwas overruled exception was
taktakenfakenenandand the cattiecause proceeded both
parties challenged for cause eachesch of
the defendants claimed six peremptory
challenges this claim was atalsoaisoso over-
ruled and exception was taken other
exceptions were alsoaiso taken in the pro
gress of the cause under the charge
of the court a verdict was rendered for
the plaintiffs under which judgment
was entered for fifty nine thousand and
sixty three dollars and twenty nivefire
cents and on appeal was
affirmed by the supreme court of the
territory A writ of erborerror to that court
brings the cause hofhore

it toIB plain that the jury was not se-
lected or summoned in pursuance odtheof the
statute of thothe territory that statute
was 1 on the contrary wholly and pur-
posely disregarded and the controlling
question raised by the challenge to the
array is whether the law odtheof thetho territ-
orial legislature prescribing the mode
of obtaining panels of grand and petit
jurors is obligatory upon the district
courts of the territory

it was ininsistedaisted in argument that the
challenge to the array was waived by
the defendants through the exert iselse of0
ththeirtheinelnein rightnight to challenge pperemptorily

and for cause and we were referred to
the judgment of the supreme court of
new york in the case of the people
vs mckay 18 johnson as an au-
thority for thibthisto proposition but that
case applappiappearsears to be an authority for the
opposite conclusion we are not ot0
01opinionpinion saybay the court thatthatthai the
prisoners peremptory challenge of ju-
rors was a waiver of hishib right to object
now to the want of venireventre 11 in that
case there had been no venire but the
jury had been summoned in a mode
not warranted by law in the case be-
fore us there was a venire but lafitif it was
nto authorized by law it was a nullity
and we are not prepared to say that the
efforts of the defendants to secure as
far as they could by peremptory chal-
lenges and challenges forfort cause a fair
triai of their case waived an inherent
and fatal objection to the entire panel

we are therefore obliged to consider
the question whether the district court
in the selection and summoning of ju-
rors was bound to conform to the law
of the territory

the theory upon which the various
governments for portions of the terri-
tory of the united states have been or

has ever been that of leaving to
the inhabitants all the powers of self
government consistent with the supre-
macy and supervision of national au-
thoritythority and with certain fundamental
principles established by congress As
early as 1781 an ordinance waswaw adopted
by the congress of the confederation
providing for the division of all the ter-
ritory ceded or to be ceded into states
with boundaries by the or-
dinancedi nance these states were severally
authorized tu adopt forlor their
government tue constitution and laws
of any one of the state and provision
was made for their ultimate admission
by delegates into the cong ebs of the
united states we thus find the first
plan for the establishment of govern
ments in the territories authorized the
adoption of state governments from
the start and committed all matters of
internal legilegislation to the discretion of
the inhabitants unrestricted otherwise
than by the state constitution origin-
ally adopted by them

this ordinance applying to all terri-
tories ceded or to becabe cadeeded was super

three years later by the ordinance
of 1787 restricted in its application to
the territory northwest of tiiethe river
ohioahlo the only territory which hadhail
been actually ceded to thetthey united
states

it provided for the appointment of
the governor and three judges of the
court who were authorized to adopt
for tlethe temtemporaryhorary government of the
district euchmuchuch laws of thetho original states

ias might be adapted to is circlrcircumstan-
ces

euruscurns tan
but as boonroon as the number of

adult malmalee inhabitants should amount
to five thousand they were authorized
to elect representatives to a housebouse of
representatives who were required to
nonominateminitte ten persons from whom con-
gressi should elect five tito constitute a
legislative council and the house and
council thusthua selected and appointed
were thenceforth to constitute the legis-
lature of theth territory which was au-
thorizedzed to elect a delegateto congress
with the right of debating but not of
voting thisthib legislaturelegislaturetuTe subjectto the
negative of twe gogovernalvernar and certain
fundamental principles and provisions
embodied in arti clea of compact was
clothed with the fafull power of legisla-
tion for the territory

the territories houthsouth ofdf the ohio in
91 1 I1 U S stat of mississip-

pi in 17491749 ibaabdibid 1 of indiana insoo1800 2 U 8 stat 68 of michiganalleviaant
lu11 1805 UWibidIb fd of illinoisit in
1809 zat were organizedzed upon
I1thehe same plaupiau except that the pro-
hibitionhibi tion of slavery embodied in the
ordinance of 1789 was notriot embraced
among the fundamental provisionsrovis lonsions inlri
theche organization of the territories
south of the ohio and the people in
the territories of michigan indiana
and illinois were authorized to form a
legislative assembly as boonsoonboon as they
should see fit without waiting for a
population of five thousand adult males

upon the acquisition of the foreign
territory of louitoullouisianakianastans in 1803 the plan
for the organization of thethid government
wasvasvaa somewhat changed the governorgovernorvennor
andaun counellcouncil of the territory of orleans
which afterwards became the state olof
louisiana were appointed by the presi-
dent but were invested with fullfuli legis-
lative powers except as specially lim-
ited A district court of the united
states distinct from the courts of theltb
territory was instituted 2 U S statstal
2831283328332831 the krestofrest of the territory wasywat
called the district of louisiana andanc
was placed under the government of0
the governor and judgesjudged of indianawdiudind 28732873
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of cases in which the
united states were concerned subject
to appeal to the supreme coucourtr of the
united states basfor the first time ex-
pressly given to a territorial court in
18051803 2 US statstav j the territory of
missouri was organized in 1812 2 U 8
statslat and upon the barmsbamme plan as
the territories acquired by cession of
the states in the act for tiletiie govern-
ment of this territory appears for the
first time a provision concerning the
qualifications of jurors the sixteenth
section of the act provided that all free
white malemaie adults not disqualified by
any legal proceeding should beba quali-
fied as grand and petit jurors in the
courts of the territory and should be
selected until the general assembly
should otherwiseother wise direct in such manner
asa the court should prescribe

the territory of alabama in 1817
3 stat was formed out of the

mississippi territory and upon the
samebame plan the superior court of the
territory was clothed with the federal
jurisdiction given by the act of 1805
the territory of arkansas was organ
iced dinrin 1819 3 stat in the
southern part of missouri territory
the powers of the government were
distributed as executive legislative and
judicial and vested respectively in thegovernor general assembly and the
courts thetho governor and judges of
the superior court were to be appoint-
ed by the president and the governor
was to exercise the legislative powers
until the organization of the general
assembly the actbel for the organization
of the territorial government of flori-
da made the samegame distribution of the
powers of the government as waswas made
in the territory of arkansas and con-
tained the same provision in regard to
jurors as the act of the territorial gov-
ernment of missouri

in all the territories fullfuli power wabwag
given to the legislature over all 0erdladi
nary subjects of legislation the terms
in which it was granted were various
but the import wmwasl the same in all

except toin the actssets relating to mimis-
souri and arkansas no power was
given to the courts in respect to jurors
and the limitation of this power u tilitil
the organization of the general assem-
bly Indiindicatesbates very clearly that after
such organization the whole power in
relation to jurors was to be exercised by
that body

in 18361830 the territory of wisconsin
was organized under an act which
seems to have received fullfuli considera-
tion and from which all subsequent acts
for the organization of territories have
been copied with few and inconsider-
able variations except those in thetiie
Kankanbaskansas and nebraska actssets in relation
to slavery and some others growing ouout

1

t
of ideal circumstancescircum they all con-
tained the same provisions in14 rregard to
the legislegislatureliture and the legislative
hutbutauthorityhority and to the judiciary and the
judicial authority as the act organizing
the territory of utah in no one of
them is there any provision in relationito jurorsj u s

the language of the section confer-
ring the legislative authority in baceach of
these acts leis this

the legislative power of saidsald territ-ory shall extend to all rightful subjects
of legislation consistent with the con

ofbf the united states aandnd the
provisions of this act but no law shall
be passed interfering with the primary
disposal of the soil no tax shall be
imimposedposed upon the property of the
united ritate nor shall thebe landslauds or
othenother property of non residents be taxed
higher ubanihan the landslauds or other property
of residents

As there is no provision relarelatingting toco
the selection of jurors in the consGons titu
tion or the organic act it can not be
said that any legislation upon this sub-
ject is consistent with either the me-
thod of procuring jurors for the trial of
cases laIs therefore a fitfulrightful subject of
legislation lindand the wwhole01a matter orof
selecting im paneling and summoning
jurors is leftiett to the territorial legis-
lature

the action of the legislatures of all
the territories liasilas been in conforconformitymitymiti
with this construction in the laws of
every one of them from that organized
under the ordinance of 1787 to the terr-
itory of montana are found acts upon
thibthis subject and itlait ia worthwhileworth while to

wisconsin organized april 2010 18361835 15S U BS
stat lu10 I1 i I1

iowa organized june 12 luiimi 65 U 8 statslat
oreonoregon organized august 14 1813 9 VSU 8 statstar
minnesota organized march 3 1819 9 U KH

statstal tos40
kew mexico organized september 9 1850 9 U

S stat
utah organizedorgan izea september 9 1850iuso 9 U 8

sta
nebraskanebraska may 303 1854 10 U 13

stat

ickansasansasansag organizedad may SO fa U BS slat
1washington orgaorganizedulal d march 2 18531833 10 UUPF
8atzlfeydo1two organorwanorganizedeedzailzed februarynaryaary 28 1831 12 U 8

newtnewl 0organized march USn S statslat
dakota organized march zis21811 121217U S

arizArtzarizonama organized february U BS
st 01

idaho ad march 3 1853 12 nU S statslat
montana organ zedesa may 13 U 8 stalblat
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remark that in three of the territories
nevada newnev mexico and idaho the
judge of probate has been associated
withemith other officials in the selection of
the lists for the different countcountiesleeies

this uniformity of construction by
so many territorial legislatures of the
organic metsacts in relation to their legisla-
tive authority especially when taken
inn connection with the fact that none
of thesethebe jurysuryury laws have been disapprov-
eded byloy congress though any of them
would be annulled by such dldisapprovalsalsaiapproval
confirms the opinion warranted by the
plain language of the organic act itself
that the whole subject matter of jurorsaurora
in the territories is committed to terr-
itorialritorial regulation

if this opinion needed additional con
firmationmatlon it would be found in the ju-
diciary act of 1789 the regulations of
that act in regard to the selection of
jurors have no reference whatever to
territories they were framed with
reference to the state I1 and can not
without violence to rules of construc-
tion be made to apply to territories
of the united states irif then this
subject were not regulated by territori-
al1 aI fawlaw it would beba difficult to sayeby that
the selection ofjurors had been provid-
ed for at all in the territories

it is insisted however that the jury
law of utah is defective in two mate-
rial particulars firstfirst ththatat it requires
the jury lists to be selected by the coun-
tyty court upon which the organic lavlay
dddid not permit authority fopforfok that pur-
pose to be conferred second thatthad it
requires the jurors to be summoned by
ohetho territorial marmarshalshiishil who was elec-
ted by the legislature and not appoint-
ed by the governor perceive
how these facts if truly alleged would
make the mode actuactuallyailialli ildlidadoptedopted for
summoninginglug the jury in this easlecasle legal
but we willwll examine the objections

in the first place we observe that the
law has received the implied sanction of
congress it was adopted in 1859 it
has been upon thetho statutee book for
more than twelve years it must lihaveve
been transmitted to congress soon after
it was enacted for it wagwaiwas the dudydutyduey of
the secretary of the territory to trans-
mit to that body copies of all laws on
or before the Afirst ofaf the next decem-
ber in each year the simple dishdigsdisap-
proval
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K by congress at any time would
have annulled it itisit is no unreasonable

it waawas approvedved
by that body

in the next place we are of OPopinion
that the making of the jury lists by
the county courts waswaa not a judicial
act conceding that it wawag not in the
power of the territorial legislature to
confer judicial authority upon any other
courts than thosathose authorized by the
organic law andaull that it kasnotwas not wwithin
its competency to organize county
couconcourtsarts for the administration of justleejustice
we can not doubt the right of the terr-
itorialritTitorial legislature to associate select
men with the judge of probate and to
call the body thus organized a county
courcourlandcourttandandaud to require it to make lists of
persons qualified totb serve as jurors in
making the selection its members
acted as a board and not as ajudicial
body

nordolordo we think the other objection
sound vizwiz thatthab the required partipartici-
pation

ct
pation of the territorial marshal in
summoning jurors invalidated his aothacts
because he was elected bythaby the legisla-
ture and not appointed by the govern-
or he notedactedd as territorial marshal
under color of authority and itft helkaahe was
not legally such hisilla actsnets can not be
questquestionedionelone d indirectly

but we repeat that the alleged de-
fects of the utah jury lawlawa are not here
inn question what we brelare to pass upon
isia the legality of the mode actually
adopted for the jury in
this case if the court had no author-
ity to adopt that mode the challenge to
the array was well taken and should
have been allowed

acting upon the theory that the sup-
reme and district courts of the terri
tory were courts of the united states
and that they were governroverngoverneddd iniff the
selection of jurors by the acts of con-
gress the district court summoned the
jjuryur in this caseease by an open venire we
need not pause to inquire whether this
mode was in pursuance of any act of
congress for if such act waswaa not in


