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rule catcan be laid down first

dillons municipal corporationsCorpora tiona sec
fth ed

it tois apparent from the act under
consideration that the intention of the
legislatureJegislature in conferring on the council
the power to regulate the sale of liquor
was to enable that body to protect
society from the evils attending it
the benefit of the dealer was
not the chief end therefore the
duty of the council with respect
to him must depend largely on the
good of the neighborhood it follows
that it is the duty as weiwellI1 as the right
of the council to use all reasonable
means to give such protection as the
public welfare demandsdemand we are of
Athe opinion that the council in the
regulation ofor the business has a wide
discretion but it is not arbitrary dis-
cretion under the power to regulate
the business may not be prohibited
the authority is delegated to the coun-
cilmen asasi reasonable men and with the
expectation that they will employ rea-
sonable means

to entrust the privilege of selling of
intoxicating liquors to persons whose
antecedents habits and characters are
such as to inspire confidence in them
and warrant the belief that they would
not violate the law by selling to mlmin-
ors

min-
oro

ni
habitual drunkards or intoxicated

personspersona and would be likely to conduct
their business in other respects with

DUEDUB REGARD TO GOOD MORALS
and the peace and happiness of society
would appear to be within that dis-
cretion included in the right to regu-
late the exercise of a reasonable dis-
cretion as to the localities in which the
business shall be carried on would ap-
pear to be within the power to regu-
late A saloon along side of a school-
house or a church would be very unde-
sirablesi and to establish one alongsidealong side
of a foanmanss home would be regarded as
very objectionable to authorize the
retailing of liquors in the midst of the
homes of the people would be palpably
wrong neighborhoods infected with
liquor saloons are not suitable com-
munitiesmuni ties for boys and girls to grow up
in and so a limitation of the num-
ber of places for ireretailingng intoxicating
liquors in a city would be a reasonable
regulation because the council may
be authorized to licenselicence liquor sellers
it does not follow that they must
license all who may apply the powers
delegated to the legislative depart-
ments of municipal governments sireare
usually exercised by ordinance the
council grants the license by a vote in
that way the power is expressed
when the application isin made it would
appear to be

A SUITABLE TIME TO INQUIRE
and decide as to whether the applicant
is sia suitable man to be entrusted with
the business and as to the deter-
minationmi nation of the place and as to whether
more licenses should be granted
general teststest might be established by
ordinance by which to determine the
fitness of persons to be entrusted with
the bauguess or selling liquor and
ordinances be adopted designating
localities in which the business may
be conducted and limiting the number
but we are not prepared t0 say that the
business mayinay not be regulated in suehsuch

without ordinance the
ehcli itt r confers the power to regulate
uetie trafficfic upon the city without ex

pressly requiring it to be exercised by
ordinance but it is said that the
councilmen may act from mere
whims caprice partiality or prejudice
unless the regulation is by ordinance
the court should assume that public
officers will act from proper motives
until the contrary appears it is also
claimed that the court must presume
that the council acted arbitrarily or
without sufficient reasons appearing
upon its record the court will not
assume that thepie council refused the
licence jI1arbitrarily AND WITHOUT REASON

without some proof being public offi-
cers and acting under the sanction of
an oath the court will assume ththatat they
acted lawfully until the contrary ap-
pears

we have been referred to a decision
of the supreme court of the united
states involving the validity of an or-
dinance of the city of san francisco
in wwhichbich this language is found the
sale of such liquors in this way has
therefore been at all times by the
courts of every state considered as
the proper subject of legislative regula-
tion not only may a license be ex-
acted from the keeper of the saloon be-
fore a glass of his liquors can be
disposed of but restrictions may be im-
posed as to the character of persons to
whom and the hours of the day and
the days of the week on which the sa-
loons may be opened their swesale in
that form may be absolutely prohibit
ed it is a question of public expediency
and public morality there is no iria
herentberent right in a citi thus sell
intoxicating liquors by retail it is not
a privilege of a citizen of the
state or of a citizen of the united
states As it is a business attended
with dangerdancer to the community it may
asa already said be entirely prohibited
or be permittednermit ted under such conditions
as willwilt limit to the utmost its evils
the manner and extent of regulation
rest in the discretion of the governing
authority that authority may vest
in such officers as it may deem proper
the power of passing upon applications
for permission to carry it on to iosue
license for that purposeee 11 lawyers
operativecooperativeco publishing ComcompanypaDy
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the case of state ex rel riger vs
holt co 3989 mo was an application
for a writ of mandate to compel the
county court to issue a license the
statute provided that if the court shall
be of the opinion that thoth applapplicant is
a person of good character
THE COURT MAY GRANT A LICENSE

FOR SIX MONTHS

this fact was admitted the appli-
cation was made in conformity with
the requirements in all respects of the
statute governing licenses and the
county court refused to grant the
license the court holding that
alpaugh a party applying for
a dram shop license may show himself
to possess all the qualifications
for the issuing of a license under the
statute the county court may still in
the exercise of its discretion refuse to
grant such license

lillei vsva commissioners 89 N C
application for mandamusgandamus

the statute involved in the case pro-
vided that the applicant might obtain
a license from the county commission-
ers to retail liquor upon proving a good

moral character the courtcoart held that
such commissioners were not bound to
license an applicant though hebe be
qualified by proof of good moral darUr
acter that they hadbad a limited legal
discretion and in passing upon an ap-
plication they have a right to take into
consideration the question whether the
demands of the public require an in
crease of such accommodations anidand
whether the place proposed to establish

barroombar room at would be a suitable one
0 the same effect is A attorney general
c vs the
justices of guildford county 65 id 8

6
petition of wallace G Ruden buschpa st

et al 72
id 1 bwlli 14

toolestooled appeal 8000 idi
the statutesstatute providing for licenseslicense

construed in those cases dinerdiffer in some
respects from the utah statute but
THE principles LAID DOWN IN THEM

AREABE SIMILAR IN
to the north carolina cases parker
vs portland 54 michigan was a
petition for mandamus to compel the
board of trustees of the village afu port-
land to approve a liquor bond the
power to regulate the business hadbad not
been granted by the legislature the
board their simple duty was to deter-
mine the sufficiency of the bond the
discretion only extended to that duty
the court held that a mandamus to
compel a village board to approve a
liquor bond will be denied if there lain
nothing to show that the reimal to
approve it was capricious or to rellireemtfit the
presumption that the board had fairly
passed upon all the questions which
determine of the bond
and the reliability of the sureties
patten vs village of homer 69 michi-
gan 8 and city of kalamazoo
are also mandamus cases involving a
construction of the same law as the
last case in patten vs village of
homer thothe court held that the village
council in adapprovingproving the bond had the
same discretion and no more than is
posspossessedemed by other persons called on to
approve sureties we do not regard the
michigan cases as analogous to the one
n hand
the plaintiff also relies upon

vs mound city ills the
court held that the village council
under the power to regulate the liquor
traffic might refuse to license personsaej hong
of such habits and character as ren-
dered them unfit to be licelicensedused and to
limit the number of d keepers
but held that the discretion should be
exercised by ordinance in order to
avoid favoritism and monopoly

promfrom this opinion three of the seven
adges dissented
after a careful consideration of the

statutes the ordinancesI1 bancesnances and the cases
cited we holdbold that

THE DEFENDANT POSSESSES THE
POWER

tobo license regulate and tax the liquor
business and that in the use of such
authority it may exercise a 7reasonreasonablesUe
discretion in determining who aaru
suitable persons to entrust the businessbusine
to the places where it may be con-
ducted and the number of licenses it
will issue and that the council may
exercise that discretion when the appli-
cation is made when it hasbaa not done so
by ordinance before and that the


