
elusive upon tha Legislature as whenpractices' of bigamy or - polygaray,or of unlawful cohabitation; not
home oi this sect look at the debates
in Congress we must presume that it

'

uobK wellfY5ning news. sUtute. The SUte held that the
of the militia has at ail

times been concurrent power. But
the Supreme Court held that the con
VICLion of thin nun nilder thA I'unn.

are unworthy of their authors: theyare unworthy of a place lu the Coumi-tutlo- n.
.We ate not secure of tbeliberties to-d- ay that we were all

biought up from oar infancy to beilcvowere secure under the Constitution ofthe United States. If this legislationIs not In violation oflthat Conrttltution.

( rp YOTJB
congress would consent' or intendedto consent tbat the belief or the mem--

bership of any sect that taught or be
uevea taese things should disfranchise
orjDQla.dis(iualify. auy . person, ,thejrnu4 uve none it in utan rerruory.Bat hOW careful a r thvl . Alrhnnirh
they did hot Drovlde that the" Commis

ision they appointed should establish
I the qualification of voters; although,as the Supreme Court of the United
States has alnc dccTdtd. thev ea.Ve
that Commission no such Dower, yet in
answer to the argument of Senator
Brown as to the definition ot "biira- -
mist" or "polygamst, in Webster,
mis Dcuviso ox thn ntniii u(!ufln was
insetted to prevent even a possibilityof a disfranchisement for the belief.

"Provided said board of 'five personsoum jhii exclude any persons other-
wise eligible to vote from the noils, on
account of any opinion such "person
may entertain on the subject of bigamy

ptujgumy; nor shall thev refuse to
count any such vote on account of the
opinion of the person casting it on the
SUbleCtOf WAmv ar nnlvirarnv.'

Does not that show the Lsense ottlhe,
auuiurs oi tm bill as to the constita
tiOnail restrictions u tn the. conaii
tntional lengths that they might ge?Even in Utah, there never should besucn claim under the general prvisions of the act. Wow, Webster d
nnes a Ollfami.t nr nnlvirimlut . "Ana
who believes la plural marriage, or
words to that effect, it Senator HrOwn
pointed out to Senator Edmunds u
that debate,and it was to guard again t
such a construction that the provisoto the ninth section was inserted. Shall
tne creature of Congress go furtherman onarress ltj4t-.lt- ? Thisi ieirlslatlnn
shows that Congress never Tnie-idd-

d

that disiranchisement or disqualifica-tion fOt this C&Ui. ahnnlil irn ,fnrth4
That, latent is conclusively shown
by the proviso of the ninth sec-
tion; for We ' miiHt iirpsumn t.hSt
if Congress would .consent toa turtner aisirancbisement or disquali-fication in any Territory or other placeWltQiU their exclusive lurtAdlction that
piacu woum oe the rerruoryoi Utah.I be debate In the Senate of the United
iates when tnu biU was under cod

Side ration Shown that tha frlunriAf
uicuurc never supposed tuat U1J- -

iiaucuisement or oiaanaitnAatirm
could, under the guaranty of the Con
stitution, go further. In that debate
oeuaior crown, in answer ta the in-
stance of the Hindoo rite of suttee, bySenator Kdmuuds, said :

l would Inflict penalties upon him
for practicing It fthat Is, the rite ofsuttee I; but 11 he realty believes it Is
rizht. 1 have no ticht inri kim
from holding office because he says ae
believes It.'' $

TO Which Mr. Edmtinda immodiAIv. ' "TV

"SO Lsav: so sav njnallThat ouestlon t:ami na in mawnr fn
the anestlon Dirt br Mr. Edmnnds
wnetner ne would object to a law In the

wicDi eveoriria nuntaninir tna arn
wno ourneckwie widows of his fa
UDon.the f Hneral ftlle.

(See speech of BrowLlm Kdmunda
aci, jm:.) . ;

And no wise Senator intimated that
he could be nunished or diuiualifltri
for being a Hindoo or for belonging toa sect that taught or practicedthe rite of suttee, or sug-
gested the miserable subterfuge that
the test f such belief Is anv the less a
religious test,. within the meaning of
the Constitution, because the belief is

part of his religion, or that of the
gect tor which he belonvs. . ?

Taat is a wretched guaranty of re- -

aloae that the officer does not teach,
counsel. encourage. or advise
others to enter into any of these for
bidden relations: bat a test of men- -
berthip ot any sect that teaches, the
nractfrA .f hinmf or nolvsramv as; a
privilege resulting from the faith of
such sect. To come within the bar of
this interdiction there need be no prac- -
tice, teaching or encooragement of the
prohibited sins by the members sought
to beA disauaJinea or aisirancnisea.
They may be taught as a privilege and
yet not be cardinal aoctnnes oi tne
faith of hid sect, which he is called
upon to endorse, approve or encour
age; for it is evident that a sect may
teach a practice to be a privilege re
sulting from the faith ot such sect.
without making this practice, teachingor encouragment a criterion or re
quisite of membership. What sect
claims or can pretend that all of its
members accept all of its dogmas, or.
more especially, all those that are
optional! or a privilege and not a duty?
The clauses of the oath are in the dis
iunctive and he la reouired to negative
the uttermost clause that ue poes not
belong to any sect that teaches
these as a privilege arising from
the doctrine of the sect. Webster
defines a sect to be "a school or
oenomination. especially a religionsdenomination." The only presump
tion. if anv. that can arise from mem
bershln of a sect that teaches the prac
tice of bigamy or polygamy as a privi
lege, as aeainst the member wno prac
tices neither, is a strained presumption
of a relisrious belief in the moral right
fulness of the practice. I state fearlessly.
ltyou analyze the oath you will see that
that Is the onlv Diesumntion that arises
xrom its utmost clause tuas iie la a
member of a sect that teaches it as a
privilege. The oath, taken altogether,
shows tha- - however it is attempted to
be disguised, the intent and purpose of
the clause under consideration Is to
reach those who believe that bigamy
and polygamy are morally right, though
they neither ipractlce, teach, nor en
courage either.. All others all who
have, by any act, or by entering Into
any 'relation, rendered themselves
amenable to the law's animadversion
or to a human tribunal are expressly
and in terms disouaimed oy otnor
clauses of the oath. This test is be
yond the power of Congress and its
creature, the Territorial Legislature

(See third clause, section--!, article C

of the Constitution.)
That is one of the sections that 1 re

ly upon one of the clauses of the Con
stltution. I also relv noon the first
amendment.

(See the first amendment to the Con
stitutlon.)

tne sunreme Court of the united
Mates say : "Congress cannot, pass a
law for the eovernment of thTTerrito
ries which shall prohibit the free exer
cise of religion. The first amendment
to the Constitution expressly forbids
such legislation. Religious freedom is
guaranteed everywhere throughout the
United States, so fa as Congressional
interference is decerned,'-- ' (Reynol4s
?b. U.S.) re . :- -;: v

Foraa epitome of the colonial his
tory that led to this . Constitutional
guarantee, see Ibid 162, 163, 1G4.

1 wish to read a little of the decision
of the Court in that, as part of my
argument. I commence on page 162.

(See Reynolds vs. U. 3u.
commencing on pass lea, at "Congresscannot pass a law, ' etc down to. arid.
wnat to toe otate," on page ji win refer a little, further, u your a
honor please.' to' the ttreamble of this
act tnat tney quote irom, tney oniy
giving an extract from it. Vour honor
wui allow me to read in mu the pre
amble of this act drawn by Mr. Jeffer
son and some of his remarks upon it in
1. 1 . . . iuis auvouiuKraiMiy.

(see tireTtpove menttonea preamble,
12Hening'8 Stat.. Hi.)

There was an amendment Mr. Jef
ferson sneaks of proposed to one
clause of this preamble. It was moved
to insert alter "plan oi" tne iworas
"Jesus Christ," .and it would then
read, "a departure from the plan of
Jesus ChristKthe holy author of our
religion." It womdbave changed the
whole purports-o-x tne act and the
preamble, mi the act itself would
have limited'tats religion to the Christ-
ian relieion. we wiil see what Mr.
Jefferson saris, about that amendment.

As to this act, Mr. jenerson in nu
autobiography. 1 Jefferson's works,
p i5. says : "The bill for estabtf shlng
religions freedom, the.' principle of
which had, to a certain degree, been
enacted befoWlhad drawn in all the
latitude of reason and right, ltstill
met with bpposlti9nj but with
some mutilation in the preamble, t
was finally passed ; and a singular pro i
position proved that Its protection of
opinion was universal. .Where the
preamble oeciarea mat coercion , is a it
departure from the plan of the holy
Autnor or oar religion, an amenameut
was proposed by inserting the words
Jesus unrist, so tnat it-- snouia reaa.
'a departure from the plan ot Jesus
Christ, the holy Author of our re-

ligion;'
is

the insertion was rejected by
great majority, In proof that they

meant to comprehend within the man-
tle of its protection the Jew-an- the
Gentile, the Christian and the Mohanw-da- n,

the Hindoo and the infidel Of
every denomination."

xnasiswnat air. jenerson says up-
on that subject. The Supreme Court
of the United States, quoting him here
for the definition of religious liberty,
say. that he is worthy to be quoted au-

thoritatively as to the proper inter-
pretation of this amendment. . .,,

Mr. Jefferson did n tdraw any such
fine distinction as that prohibiting or
disqualifying a man from being a iaetaw nsstliiila aoir wan wstv at W

ligious liberty which, while it proTmambershlpt laatotlnUriering witlf
.

ika

found in a State constitution they
would be upon a State legislature. Yet
by familiar canon of construction. If
the 6th sec. of the Edmunds act was
found in the constitution of a State,
Its legislature, without an express re-

servation of power In that constitution,
could not add other disqualifications
to arise out of the sarni subjectmatter. What I state Is this: that
that act of Coneress is as a con
stltution to the Territorial leel datura
lithe eighth si'Clion of the Edmunds
act was iu a State constitution, the
Slate legislature, Under the familiar
rules ot construction, couid not su-
peradd what is found In that third
section. Judge Cooley says: "Another
rule of construction Is, that when a
constitution deflues the circumstances
under which right may be exercised or
the penalty Imposed, the specification
m an implied prohibition against legislative Interference loadd to the condl
tlon, or to extend the penalty to other
cases. Oa this ground it haa been held
by the Supreme Court ot Maryland that
where the Constitution defined the
qualificationrLf an officer, it was not
in the powW-- . o! the legislature to
change or superadd to them, unless
vue power to oo so was expressly, lor
Dy necessary implication, conferred Ibythe Constitution ltanlf ."

(Cooley on Cou. Llm,, 64, note 3, and
oasescited.) - .... .

There Is one cSse cited ta that;nole
from the 24 Arkansas that l have read
which Is very iorclble and a case very
mucn lu point. The genUwrnatt .'who
willfoilowme or the ttame wide, will
also ctto yhur honor to Several cases t n
point, particularly to some recent eases
in tne btate ot Michigan, where Judge
Campbell and other Justices of Michi-
gan covered this same question ; but I
presume that most of those authorities
are familiar to rour honor

(See also Baiker v. the People, S

lWen, p. llM.J . . .r- - ;
Now. we don't claim, as mv friend

IMr. Smith) said we would claim, that
to bold office is a natural right, al-
though I. know that Wis somewhat of
a vulgar opinion among Americans lu
our countri . We don't claim that it is a
natural right, or that It Is an Inaliena
ble right, or that, person cannot be
deprived of that right by legisution
They tiro deprived f it, ; yoar honor,ander'the leuislatlon or this Terrftorv.
Every term this, court deprivesmen of it, we ao not contradtca-tni-s
u ro dos 1 tion at all. Our-oos- l tion is. not
that .the elective franchise cannot, be
limited ; not that It can hot be confined
to ail married men.or the status oi be
ing a married man ; but that it cannot
be refused because a 'man belongs to
any sect or denomination. Or because
of bis; religion, whether Christian or
Hindoo. We say tnat those guaranties
01 tue tjonstiiuiion mean eomeiamg.Gentlemen read the constitution Over
year after year. They live and prac
tice law. avenging the wrongs oi their
fellow men and asserting their rights
year after year, and successfully, until
tney are-ap-t to tmnx tnat tne guaran
ties of the Constitution that cost sweat
and blood some of them the results
ot strife of centuries; some of
then the resftluyof thefmtest f achievements that rflen ever
achieved; some ot :them- sutficlent a
to make such v men as Franklin, add
Jefferson, and Adams, ahd tkeiffeom--
peers immortal. Jefferson directed
that the fact that he was tne author of
IhlantiAlilnKlA thlt F huVA.rAflH (A VAlIPl la LSI cauiUivi tiuct-- & ab v a vwvt w JVHt
honorv shaaldr-b-e engraved upon his
tomb I say gentlemen go on success-
fully vindicating the rights and aveng-
ing the wrongs of their clients, becom-
ing, so familiar with the Constitution
thai thverep to. think that it Is idle
phrasaoiogy --lilgtvraoundlng Mwords
meaning nooning, uuxii tuese guaran-
ties ot thet Constitution are of the value
that theirauthors todughfi they-wer- e jif to them we are indebted Ibr the
rlirhta we enlov to.davlf owlmr to the
spirit of those very a amendments to the
Constitution " I -- catr' sUnd wp' here
in this community, where the
very breath of popular sentiment
Is against these parties for whose
constitutional rights I am now plead
ing wnne i am aiso pieauiug ioi imj
own and those oi an my otner iei
low citizens If that effect Is owing to
these guaranties of the constitution,
then I say they , are not idle, Because
gentlemen navel not had to assert then!
in their local practice, tney cannot say
that they have ffoi legal effect before a
court ot . Juatlce Because gentlemen
have been familiar with those for years
and years, they do not think they can
be authority to bo introduced and pre-
sented to the Judiciary I But I ask the
gentleman (Mr, Smith) to tell me what
they do mean.' Have they no meaning?
Can, they have any meaning adequate
to the Importance attached to them by
their authors, by their cotemorarles,
by the learned judges who have ex-

pounded them, and by the text writers
on constitutional law, if they don't
mean just wnat l come no jor.Lii not wi
the valut Justifying the author's of the
Constitution in writing them in that
terse document that has no verbiage,
that was waned flown bv the greatest
lawyers and the best scholars oi their
dav. until there Is scarcely a superflu
one word la It, 'would they have bees
justified In t lnsertuiga .them v In
such a document u tney omy ineauv
that that protection and guaranty
should be extended until a man exer
cised his rights byiolnlnfe himself with
his and became a mem-
ber of their sect? If from that may re-

sult disfranchisement and dlsqualldca-tiot- tr

then; I aay they are unworthy e
place in tnatiUocnmentj, tb axe un-

worthy bf their authors; But not they
will besr no each strained1 construc-
tion. Wnen you make the lact ot
membership In aoy religion a teit of
the exercise oi any rignt, yonmaaea
religious test of tae exetcise of that
right, xou cannot draw tnatuisu no-
tion between inward laith And a tuswu-bersh- lp

with the who
believe it. i If i that Is so, how could
Jefferson! hope that-h- e had -- secured
toleration to the Hindoo and Mo-
hammedan? What sort of toleration is
that? I am old enough to remember that
the same sort of legislation was almost
attempted against another and ancient
established, religion.' If this principle a
can prevail," whileyon cannot try an
act of Congress or by Territorial
Legislature, tell the. Catholic who be-

lieve la tae inlsJUUUlty of It Pope,
prtho , celibacy of the clergj, vr the
confessional, that' be shaii ;not ttoio
ofilce or vote, yet. If he belongs to the
religion or the sect in wnicn newas
raised and brought up.you can tell him
that ho shall not vote or hold office.
The principle is the same. If a law
sucuas Li nave mentioned w oou, i
won't do to ear that the catuolto re
ltgion Is A holy religlon.tbatit is a most
ancient religion,' 'jihat ihey hv got
the apostolic succession come down
front St. Peter, with Bishops alsor te
cause before a court of justice, la this
temple, end before the law.the Hindoo
reuaion. tne Aionammeaan religion.
the detptMd Mormim religion as "acred
as the purest religion tnat nas come
down from bar Savior, who was cruel -

fled .We all have our opinions as to
their beiiei. w may conaema u to.
thentmosr. Ve may think- - tliefare
dupes. We may think that their lead-
ers are sinners and worse than sinners,

ttielr followers .lathis
world and plusslna them into the rood
bid' Presbyterian hell that I was taught
to oeiieve in in my youtn. jiut stui.ue
fore the-- law vour nonor cannot ex
press that, opinion .from , the .bench.
Before tire law the Hindoo, the Mo a
hammedan and the Mormon stand here
as ereat, and JL stand 'mere. an fearless.
protected by tne tjoosiitution, as
though I were pleading for the best es-

tablished and most u niv ersally adopted
nbamii tit. IhnriBWldlarjensaXiond-- i 16

fMr. Johnson here read from tha
ease of -- Barker i v. The People, before

This is my right that I am contending
for If 1 have a neigmxw m is par-
ticularly qualified for an olllce. who is
a r ltizen of the United States, who Is
not a bigamist or polygamlst, who
comes wthlu the quaUttcatlons x the
law, I have got a right to. vote for him
tor that omce,1 ana no man aaausay
that I shall, before X cast toy vote; en
autre as to what sect he belongs, or
what relleloos community heassod
ates with. I have only got to ask for
Rll qHtlluvsuuuai uuuci u vuiuum
tion. and his necessary residence! and
then ' the ' two other fuud&ineutal
nutations I should put to my seU Are.aa
enunciated by this same Jenerson, tI
be honeutfls he quailfledi!? anUli
power in thlsoonniry; can compel mv
to go further. - it is joy right to vote
rnr mv Mormon! nelxbbor. If he Is a
citizen and otherwise qualified and not
amenable to tae .cta-s- tu ui tue a
munds bllT.and bo leislatore shsll tell
me nayj Tne Legislature oi tQis lerii-tor- y

has from the bermnini; vtstedcer-- 1

uin appointive powers in tbe Gover-
nor of the Territory. That Leeislature
caritJOt compel Wat Governor, W more
than It can compel the President of the
United States, to enquire whether any
officer of his is a Mohammedan, Pap.
list. Presbyterian, iimSoo, or ;a Mor-
mon. That Ms the princlple'l- - am
contending for, as .well as the fight of
the voter.- - ' , r- - .-i

now. your uunur, a tuu not enlarge
upon what I have said. I have detained
tne court as I am apt to do longer
than" I anticipated, nd I do not think
it is necessary, to j nlarpo- further
upon tbeso .two jptlnciples. t The
first principle is, that if the ruaran
tlee of the ConaiUntion da . not
protect a man against such legislation

( which is thought by many antl-Mor-mo- ea

to trample pa yroyerty Tightsand to strain more? thai one guarantyof the Constitution; and against which;
ui uisaops ana teacner oi our noiyreiiy seeing how some f itpro -
visions may form precedents 'that la
evil times may be turned against the
true followers of the meek and lowly
Nazarene, are constrained, in aelf efense.

If not in charity, to cry out)even this bill, which is iflany-stde- d,

and would seem to omit little In this
nirtcuon that a great constitutional
lawyer- - would care todefen before his
fellow senators, and upoa whAch ita
autnof seems to Have brought o bear
all his great abilities and profound :

learning, fortified by large aid Judicial
experience and moll! tied by a puritaneducation and traialng-eve- this bill,while ' it omits nosfeins; b
that ,.; la fJonstllutiona).: and at ,

.iuc sauio time unpleasant ? ior :

the Mormon and calculated to show
biiu the error of his ways.does not ex
tend the disqualification- - ahd Vialraa-chlseme- nt

ot the original tu sectionso as to embrace, membership, of a
sect.! Now, that is very remarkable to
anybody that has read the bill now
pending. The author of theta meas
ures in inat Dill there,; so compretien-siv- e

as iris, which comes, in some re
gards, to theaery limits, at least, of
tne not dare: even
in that bill, to treadCwhere the Idaho
Legislature has gone. And Mr. Ed
raunds, in his place In theSenate. In
January last, himself said, la explain
ing tne provisions or mis nui
mi tM nor rkf thaW trnatM. In ii.hiM
the Chirch. tn affect, that 1 thev nave
not got those powenrontemled far-- In
luis case, tor tne eimnie reason tnat
Congress bad no power to grant them
i win reaa iroui tnat aeuate. jar. JSd
mundssays:

i oeg your paroon. we only put in
tae trustees to exec ate such laws as
may exist ; but we-pu- t them into that
concern and we "give them the ma
jority control of ths- - money and as
sets .ana property xr that concern.
which is totally ae Da rata frouthe
church part of Jt. These trustees hare
nothing to do with church governmentor discipline LThey have., no control
oyer or, influence npoa tnj?jtt
chflrch. .aud 1 yn4 t do that i noon
the" nniversally recOgnlred 1 principlethat we would not undertake .to inter-
fere with anybody's faith or doctrtee
or worship.' (Congressional Keeord.
January v, lotm ) ,i

"Anybody's faith or doctrlneirf;
worship." Mr. Edmunds is man
who uses' measured terms, lie aava
that "upon tfaeaiulyersatry recognised
principle we would not undertake .to
lnteriere witn anybody's faith' or- - doc
trine or worships? Shall ! be told that
this oath is not interfering with any- -
botly's W0rshl6rGrantlnsr that'll
does hot interfere with anybody's laith
or doctrine, to say that it 'shall be
criminal ana create a disability to be
long to a sect. It must certainly inter
fere with his worship. Most worships
mv vuuuucteu itt sects-an- a communi-
ties and gatherings together. I know I
never have read of a sect I am not
very prfonndrrts4TOmthel thttrpj1
uu uioniatBHi n tne iaw-"OU- tti

have nerer heard -- of sny Sect bus that
uau jjoiue gauiermg, wow memcersnipconnetedithsUUwas somethihgthataeparated it from
the outside, and its worship was among
its members ithat gathered together.The worship of any sect 'that I ever
beard of was a gathering together of its
members, or some part of
the - worship: and tan it be
said that to Interfere with its
wuf-ship- t frrtonakeriinemtiejrahlivof it a cause for disnuaiiflcstlon ' or
disfrancMsement doe rjotttttcrfer

of the act of the State of Deseret, as It
called itself, and the Territorial As
sembly of Utah, which relates purelyto business and temporal affairs. No
one of these trustees and assistant
trustees now under that law, suppos
ing it to. be In force, has the sllichtest a
control or Influence ever any part of
the operations of the church as a
church as to matters ot doctrine and
discipline and worship as it is under-
stood among men. (Cong. Rec, Jan. 9,
if.) '

And that Is the excuse tor explana
tion of Mr. Edmunds' right to put these
trustees in there to outnumber th ex
isting trustees, because they hay
nothing to do witn tne "doctrine and
discipline and worship as It .lajnnder
stood mopmen" J? aj

4
And jso ou thi-Oug- the Tdebatf Mr.

Edmunds reiterates Uhajaaine . doc
trine, bpeakiag of the Act of 1861, he
says: - of"It is perleclly plain to my mind that
the Congress of the United States did
not lnteriere witn or intend to later--
fere with the existence, ot the Church
of Jesus Christ of Latter-da- y Saints as
a religious corporation- - for purposes
of worship and doctrine." V -

. Again ne says: "xnereiore when we
Interfere with that section regarding
trustees, wa do not Interfere with any
thing that relates to anybody's relig-ions belief of any kind, be it good or
bad-- M w :

All clear through the debate he dis
claims the power of Congresvto IntevH
fere witn anything connected with
their faith, doctrine or worship"It is because this section, keeping
entirely clear of interfering with faith

r doctrine or the church as a church,takesbold bf itsv temporal affairs, itsfalS11!All the time repudiating any right to
interfere with it as a church or with 10Its doctrines as a church.

"Not because it Interferes with faith:
for it does aot ; not because these trus-
tees have the slightest power to Influ-
ence atthe action u goscrn liMMconduct
of the church as a church, but because
out of the church and In the world of
affairs U opens It to the daylight and
keeps it within the law."

We were safe in saying, then that
Congress purposely and ..advisedly
omitted to extend' the eighth section
of tne Edmonds'Act to membership in
any secfc.f i J T

Chancellor Kenti iff SDeakinsr of the
obinlon of the-cou-rt m Houston vs.

rJ.n.aactrine cw aaexoar&WAS, tnat
when Congress exercised their powers
upon any given' subject.' -t-he-Sutes

couid not enter upon the same ground,and provide for the same objects. The
win oi. uongress may oe discovered as
well by what they have not declared as
by what they have expressed.'laii i wnas tne pvpreme ueurt
says, and fwnatvnance.iot Ant ten- -
dorses, aqa-i- t is peninentj especially.

this r,ascTwnere taere-uas- - been a
ong series or legisution upon .f I
sbjeet. antrBenrnneTpowe HtItht Has. been reDudlated evertSSfifhas corner r deoatela the Congressnflh. TTnlol Sttrntm

UoiDK-oo- , M.eus says I
"Two distinct wills cannot at the

same time bj exerdsed, In relation to
thesame,-s'ub4t.-c- v effectualln.-an- d at
the same line m compauuie wun each
other. Iftntnr TCbrrespoudln everyl
respect, men tue latteras idle ana in
operative. It they differ; they must, in atae tiaturauiks,ppo8s) other
so far as 'hey do iiffer.,r -

Mnatf iouows necessarily from tne
proposition stated above that the in --

tentiou ot Congress may be gatherei
as well iron whaUIheyAav. not said

done. If thotwei le- - ilituresasrre4 in
their acitoo-throagL- u;, thacitouot
the Territorial Legislature IS idle. II
toetTerrrrbrtsffiisiitnre tgoes. be-- .

y ond the action of J0hgresa, when
Congress has acted upon the , subject,
then it Is as much In conflict - with the
legislation of Congress as though It
went in the teeth ol the legislation of
Congress: becaSsa the intmtionTof
Con rress1 aaf clearly meducible from
what theveiosjaajuajjrom wjaat
tney nave saia. . .

I. am r aAni nai .

' ' "It wa:: there tors. koklA truaAid
censtltutaidpa dctrlne that na cases
where tne State governments fcave a
concurrent power oi legislation with
the national . government, they may
legislate noon any sublect-o- n which
Congress have acted, provided the two
laws are notlnthelc c perat? n contra-
dictory ahd repBaan4 to e .cir othe r.?'
("Kent's om.yai L paiaa6
I tie says that ,that con ten tlon, where

Congress-ha- s acted'U'ts.naclous. r In
IIoustOB "vs. Meos4h Maae doctrine
was laid down by Judge Washlnrton in
aeiivenng tne opinion oi tne court.

(bee Houston v.Moort. 5 VVheaton,

J udge Sto ref ft la th Opinion which
he gave In ttU case, spoke to the iameeffect.. ut. X & mr-,- ;.s.i.Vjii t

In the militia act of Congress- - thev
did- - .not ccwerv.the entire subject .ot
miiiua--r tae - oigaiiizauonsnd discip
lining of tamtu. Toer' had. also."lri
that act provided that the States.
through the governors of 4H Statue as
commanders of the (U.4tia chtornnize courts martial to trr oeaert- -
rsv4hMawtreaiiett Co respond td

a can oi tne muitia oy the .presidentox ine upiteti states. - mere was i

law In Pennsylvania for the govern
meatoi muitlaTher'?nt!" 10n,case (Hoast;0d.Trt.';dorc. .w. t,iicv
out upon a seofi's! ion upon the Gov
ernor of JPen. yl, nla by t- -o Freal
dent of thelJDTted ststw'tj spreln,npnMit.-t- - ;aftii
He was tried by'the'Pennrylvana court
nertiu . uncrtri toa rt-smwi-

sylvania statute was Illegal; because
Congress, although It hsd not covered,a tney say expressly in tue opinion,the whole subject of the organizationand discipline oi the mil.tia, had legis-
lated upon that subject, and the Peuu-sylvau- la

statute was void when Con-
gress acted upon that sutyect.

So they might say here: "We have
not enacted that 'no bigamist or

or any persou cohabitingwith more than one woman Shall be
entitled to vote or hold ottlc,' and onr
law la not in conflict witi the law of
Congress." But they have, just as In
the supposed case My the SupremeCom of the United States, added fur
tker disqualifications, and the court
aava tnat tnoss aiaauaimcationn ir
upoa legal canons of construction, as
repugnant to the will of Coogressandthe action of Congress as though theywere directly In the teeth of the Act oflb gress.
' (See5 Wheat., pages 613 and 644

from "This Question does not so tuucu
down to "under all circumstances, the
only proper one.")- -

ti this law of Congress impo ea cer
tain uisquauncations ana a mi ran
chisements for certain acts in connec
tlon with this-matte-r, the oreaumotion
IsUhatCoBjrresseonahfereuitsnfilcient,If not as 4ar as they could go. or else
tney were derelict in their duty. They
eitner, con&iaerea ini disiranchiss- -
mentei men who wereralay of the
overtf act-rof- -- unlawful eohabiutlon.or polggamy s far as theycouia go, or tney considered it snm
cient. if they did not. they did not
perform their0 duty--as legislators
taeir sworn quty. if tney believed that
more disfranchisement was ne-essa- rv

proper and last, and they had the cou
sututionai-pow- er to lnfiict it, when
tney were passing mat eighth section
of the Edmunds bill, they were bound
by the; solemnity tof their oaths
they tooklpito uphold, the Con
stitution of the United SUtes to
add these 'clauses. Or If future events
here shown that the remedy they then

insufficient and lnadeauate.
and the? still, believe that more is
necessary: and they have the constitn
tlonal power to super-ad- d these thingsthat the Territorial Legislature of
Ida he haseddedi then when they were
legislating in-- wis supplementary v bill
the other day. when they were discuss
las this whole vmattet 'iiefore the bill
passed the Senate, they were derelict
in their duty, and I do notrsee how
they can reconcile it --With i their con 4
stittlonal oaths that tbv did not add
these provisions then; No such law at
this nas been passed .in : sua. I be
lieve. I never heard ol it In fact, U
have heard enough to convince me that
it never nas been. If congress thoughtthat this was constitutional legislation
and was necessary, why-di- they fnot
add it in weir supplementary actr
Why did the great constitutional au-
thority in that body f Mr. Edmunds!
stand up dav bv dav before his fellow
Senators and disavow any such power?

iSetfJadgfjtOfty'fbpinion.'frlpgy
PSlhosylVSniaj 16 Vetera, page 618,
lioiirfervY JeStttSTix. 14 Peters, pare

rassenger casesi 7.uowaro,p400.)s federal power awhlcn
has beahexerclsed," said Mr. Jus
lice. McLean in the Passenger cases,
"In all Its diversified means of opera
tion, and yet it raarhaT been exer
cisea by Coneress. influenced by a lu- -
dlcious policy and the' Instructions of
the people." Congress may have
measuceu its steps ana omittea to say
whatf-i- t did not say wrth.-al- l - the care
wkA avhich l expressed What it did
say.

(fja relation Oj concurrent powers.
toe fort of Philadelphia, U Howard, p.
siy.'ciwng: Murges vs. crownsnieia,
wnea(, p. i;i; iioustov vs.faioorefO
Wheat.; Wilson vs. 'iliaCkDlrd Creek
Co., t Peters, p. 251.)

Now. your honor, these authorities
must ol themselves suggest and lead to

train of reasoning that fa fatal to this
legislation, without my going to the
trouble of pointing it 'out In all its
bearings and details. If this is a rule
upon the- - State, legislatures iu the ex-

ercise tl. concurrent powers those
concurrent powers not given by Con-- ;

gresst out reserves oy tne constitution
iwelr by the terms of the Constitution
and by the very nature of the Federal
government to the States and the
people . thereof u in tne exercise oi
these concurrent powers, the Slates
are limited, hew nuch, more where
concurrent power Is ghrtn by Congress,
a4n the Tenritorlae. Congress.only
has granted powers, if the exercise

these granted powers by Congress
renders legislation by mediates uncon
stitutlonal when upon the same subject
matter; If In construing concurrent
legislative powers of the States, Con
gress ts deemed to nave spoaen as elo-
quently by what It did not say as fay
wuat.it nas enunciateu, men, i say,
with how much Kreater force does that
argument apply to a Territorial legis-
lature "the creature of r Congress.
Congress having in 18GJ given : to, the
Territorial legislatore the powers to
regulaU theaaaiiueauons or electors
after the first election, with certain
restrictions, it; wurnot necessary for
Congressi to reserve any concurrent
powers t3legislate"upon that subject,'
becanse there Is not a Uy-la- ce - that
act was passed that Congress mightot have regulated, Jt. . Time .roll ,on
and Conxteas regislates'upon one sub'

subject, faaites; fern-b.-c-ed

id this oath fie subject matter
embraced lo the Edmonds bill some

years after. Then, I say, applying
these jcanona. of. construction. If swe
were entirely ignorant as to e whether
Congress had" considered this matter

aU Ignorant ot their5 opinion en the
subject , if a Beaien
book, as the debates of the English
Parliament wertPf onaerlyt: and we
knew nothing i reason--
ng by which they reached tneir resuxu
n the Edmunds bllL sod lathe supple

mentary bilL so far as it has gone the
Territorial legislature Is-a- s powerless
to "go beyond the act ot Congress as
though the whole matter of the eleo
tiveMranchlse and 'qualifications for
office bad been reserved to Congress
from-Ah- e 'beglnalng, s Congresf Jai
spoka.aryhat it it nas said isnomore
tnitntj wan trBsi it sas not saia.
rhen we knowVoevond thar. that Con

gress has considered thia wools" matter,
that they considered this a crying evil
and contrary to the spirit of oor insti
tutions, oat tnat, tney wen aurw.niunot give them - the constitutional
power to violate any of Its provi-sions.- or

td'-g- o beyond the guaranties of
ri;tf instruutent; 3 Their whole legisla-
tion shows that Ihey considered this ts

caw U, nd n mn would oe
rised and more Teiblcedth

Itheaathor of thlsEdmands trill ff 'myearned friend (Mr. Smith) toOld
ahow him the constitutionality- - and le- -

gtllty of thlc enactment. J tie would
not hide it; he would-demonstrat-

e. It
to his fellow citizens, with all his great
ability --.f rom the --.Senate. With all
Utesa OOimciACU u not ue a
in as offensive sense and the desire
for tha welfare of-th-e country that the
athor pt that bill has manifested, can

we - presume mat - - us wuu jyi k u
could, conscientiously, as a lawyer,
and coasistenuy witn nis great itputa-tlo- n,

stand up before his fellow
Senators there and undergo j the
(yrdeat iot a cross-ersmilnatl- ou .upon
the cc nstitutlonai questions oi this act
that he would no a have introduced
it loaf ago? 1 am afraidthe 4earned
author of this act did not have: any
uchiwrdeaV togo-toreiBf- hJ JUisivtfe--;

bate upon tnis oui i nave never reaa,
but probably it may nave orouynt
blush to even an Idaho leirlslatnre.

The sets of Congress applicable to
the Territories are, under the Consti-
tution, our paramount laws, controll-
ing the Territorial legislator as the
constitution "of a SUtev controls its
lerislature : lust as paramount over tne
Territorial lerislature as. the SUte
constitution leover he BUtlelrtshw
torSv iXnfact therxoccupy tue jama
relationship In every iegal sense.
Tha constitutional - acts . of Con
gress stand in tne same-xeiauona- uiv

to m Territorial legislature as the con--
StltUtiOD fc a State to a piate legisia
tnrftva fctata letclilatura or any legls
ktare cannot bind by mere enactments
future session of that legislature.
y.fr.raon said In his bill there,we know
that It would oe tuetrai,, j. ua,i wmujthev.rronounced .an anathema upon
anytxxlyI hope may aot nil upon
my friend's head who should attempt
to repeal that, set. The constltutlon- -

i.'i.i.tiA. a rnfiinwM nvr tna
1'oFt.lories .Is CXnistltutlOB lor
;h Territories. :'lne lermonea o
not modlly It !ori repeal is w "j

iTIm. ranituiiuaBi.il m uninr
mount law, binding upon the legiaia- -

. . , ,. . . n . n

ffJKr--i; TheVconsUtatlon U a law

bWKnlTr sn acto

ritorlai legislature --" 7 " . " . 'r.- - m i rtBBtxiiitioe. -- Miess

Miak i uu.' mr--'-
., end .the

m..tiAn0 in nf. nr of voters many
pamTuirupothe Mormon

the or uisquai

Satardey Job , 1MI
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ARGUMKNT
Of if. Z. Johnson, Ji$q., m the case

of the Feople ex rtl. MclUoth vs.
Hunt and Matthev$, before Chief Jus
tice Hays, in the Third Judicial Dis
trict Court, Blackfoot, Idaho, April
26th, 1886.

If vonr Hohor nlease : The Question
involved nere is not as to wno shall oe
county commissioners of Bear Lake or
who shall hold office in the Territory of
loano. it is a auesuon of vastly
ei eater importance tbasrtoat. it is
question that Interests me. Interests
everr one within the sound of my voice,
interests the whole people. of the coun
try, xar more man tne question oi any
office. There is a principle Involved in
vuis act ui me AieKiBiature wi our icrritorr that noes beyond all these con
siderations. As we conceive, it involves
everv nrincinia rn moat aaereo orm
eiples for which our lathers contended
in the establishment oi American itoer- -
ty That is the Question we are here to
discuss

The last Legislature enacted, "That
eacn ana every county ana precinct oi-tic- er

shall before enterine upon tne
discharceoftKS duties take and sub
scribe the following oath, to wit,"

Now, ttiat csf is confined to county
andnrecinct officers; but if the oath
can be established as to the county and
precinct officers, ft can be established
as to any other officer in the Territory ;
If it can be upheld to Territorial
officers, it can be extended by the Con-
gress of the United States to every
onicer unaer the eovernment oi tne
United States, except the resident
and Vice-Preside- nt, whose oaths are
prescribed In terms or the Constltu
lion, u ngat.

solemnly swear that 1 am a
malecitUen-o- i the United" states over
the ase of wenty-ooe-yea- rs. " That I
had actnally resided in Idaho Territory
for the period of four monthR, and in
this county thirty days next preceding
the date oi my election aor appoint
meat). ThAtA ,ai ,not a member of
any order, sectfor organization hich
teaches, advises ot encourages the
practice of biaamyor polyramy or any
other crime denned bylaw, as a1 duty
or privilege resulting or arising (from
the faith or practice of such order.
sect or organization ; or that teaches,
counsels, :encourai;e3 or advises any
person or per&ons to commit the crime
os Digamy, or polygamy or any otner
crime denned by tawV as a - relig-
ions dnty. That t ain not a big
amist or a polygam8tnd that 1 do not
cohabit with any woman not my lawful
wue. i nat i aotioijHtner puonciy or
privately teachcottnsel. encourage or
advise any person or persons to enter
into bigamous or polygamous relations
or into the relation known as 'Plural
or 'Celestial Marriage.' That I regard
the constitution of the United States
and the laws thereof and of this Terri-
tory, as Interpreted by the courts, as
the supreme law of the land, and that I
will support and uphold the same, the
teachings of any order, sect or organi
zation to tne contrary not withstanding,so help me God." I. . .

i nere is notecanieai Question in tnis
case. The first clause oi t the stipnia
iation, as allowed by the gentlemen
(Air. smitn. coonsei xor tne piaintisi.
deprives the case of every technical
question, .we do not desire a decision
upon any such qnestion. ine stipula-
tion savs. In fact, that this defendant
duly qualified, except and save his tak
ing this oatn. . mat is tne only ques-
tion as to whether that was necessary
to his qualification; Wo say that the
Legislature of the Territory could not
require the defendant we: say that it
cannot require any offlotr or elector to
take that oath. 1 say it cannot, be-
cause I do not wish to limit my asso-
ciate, who is perhapa. more familiar
with this Question but I say that it
cannot for two reasons that the oath,
as published and as I have read, im
poses a religious test, that Congress a
could not impose. I lnilntain that it
is an axiom, wnicn prooaoiy wui not
be denied, that tne .Legislature of a
Territory the creature of .Congress
cannot go. beyond the powers of Con
gress. If there are limitations open
the powers oi congress, tne legisla-ture of a Territory cannot go beyond
them.' You need ne authoiity upon
that. I say, secondly, that if Congress
could Impose this oath, the Legisla
ture or the .t erritory cannot impose it
under the present state of congres
sional legislation: Or in other words,
in this lStfOth section of the Revised
Statutes formerly a section of onr
Organic Act the power to define the
qaalincaMon - of voters and of holding
office was given to the Territorial
Legislature, ample, witn oniy tour re-
strictions; that that power then be
came a concurrent power concurrent
with Congress and the Territorial
Legislature; Congress limited by the
limitations of the Constitution; the
rerrltorial Legislature limited ty tne
same limitations of the Constitution
and by the four specific limitations in
the Organic Act. That concurrent
power was similar to the concurrent
powers OI congress anu uie otates
upon several subjects. There are many
nowers that are given to Congress that
are not riven exclusively, and that may
be exercised by the government oi the
United states ana oy tne states, as.ior
Instance, the regulating of militia, the
establishment of a uniform system of
bankruptcy; and other pe-wer- have
been held from the first adoption of the
Constitution to be concurrent. It Is a
canon of construction, as we contend,
that when those powers Are exercised
by congress, tne concurrent power m
the State ceases: that two wilts cannot
be exercised at t
upon ' tue same suojeci matter.
And ' we say" secondly, then, that
Con cress havinz legislated upon this
subject, and the dlsfrauchlsement and
disabilities growing out of that rela-
tion, the power originally granted, 4f
you please if it were granted; if we
should concede, for the purpose of this
argument, that it had Owen granted to
the Terrltories-'-ceasest-o be concur-
rent; and when Congress legislates
expressly upon thealsab ill ties grow-
ing out of this question, it ceases to be
a concurrent power, and the power of
theerrttoristLegteiaturaiCeasfis,1 and
they can't add to the legislation of
Coneress nor create any other or addi-
tional disabilities growing out ot the
same 'question upon which Congress
legislated in the eighth section of what
is commonl) known as the Elmunds
bill. Those are the two points to
which I shall address the court.

The section says: "That each and
every county and precinct officer shall,
before entering upon the discharge of
hi duties, take and subscribe the
following oatnv to wit: I. That
I - am not a member oi any oraer, $ect
oi organization which teaches, advises
oe enconraees the practice oi Digamy or
polygamy, or any otner crime uenueu
by law, as a duty or privilege resulting
or arising from tha off A or practice of
such order, Sect or organization; II,
That teaches, counsels, encourages or
advises any person or persons to com
mit the crime oi Diramv or noiygamy.
or any other crime defined by law. as a
religious duty.?"j '
- i nese are two clauses oi tne oatn to
which I shall address mv remarks. The
gentleman with whom I am associated
will. I presume, make some other ob
lections, which I consider, with him,
amenable and valid objections to the
oath. I shall conflne my argument to
tnese two clauses, especially to the
firsts-Thes- e clauses of the oalh were
not intended to exclude those who are
disfranchised by the eighth section of
the Edmunds Act as being polygaraistsor bigamists, for by a .subsequentclause of the oath the officer is made
to swear that he Is not a Digamist or
polyg&mlst: they were not intended
to exclude that other class embraced
in the same section of the act of Con
gress under the denomination of "per- -
sona nconabmngiwith more than one
woman,". lor that and more Is neea
tared ibji. thn clause eta the-- - oath-- tnat ne aoea not cohabit with anywoman not i his lawful; wife i v j theywere pot intended or calculated to ex
elude any person for anv art in deft
ance of the statute, or for maintaining
any statu or relation Inhibited by any
law, numan oydiflne. But they were
inteuaeu uu are vawuiatea to esiautl U Ani-- I u Tl-- Ka ms tnfn(na1IBIl BtUUs. tney - WSJSS WB AAASb a aA kSkXUSUl I

tieyrdo rstabllfh teit, not of the I

then we need another Jefforaon.
and a wiser , Jefferson thanGod gave us In the trymit time of
the birth of this couuliy. We heed
him now to frame us some more truar- -
autles, that even the cunmni; ol an
Idaho Legislature cannot evade, by
this class of legislation. It has uever
been attempted anywhere clsei the
parallel of U cannot be found anywhere
else.

If the of the Constltu.
tlon only protect me as long as I knep
my sacred bellet within my breast and
dou't associate with or Join any sect of
my then any legislature in any Territory of the United
States, and the Coneress In any place
where the United State have exclusive
Jurisdiction, may Unfranchise., .auy
member of any-sect- ; because 11 that
legislation Is valid, there Is not a word
In it that would distinguish It from
kindred legislation to disfranchise any
other member of any other ect. If
that law Is valid, a Jaw that enacted
that a man who belonged to auy
sect that believed lu tufaul
baptism, or who belonged to any sect
Lnai nraftiriv iwii.tv...! in Ar l.ii.hL
Immersion might he disfranchised,
would bo valid. Auy doctrine o( anv
church of any sect may be Used upon;
auaapyman wno ta member oi aoy
OEganitattoa ; that has that doctrine
may iMSdisfrancnlsed. It Is ao answer
to this to say that It Is Improbable that
tnis suouid be done ; and tills law does
not gain any force Iroiu the lact that it
Is directed against ttui sins apokenOfand mentioned In the act of Congress,
because Congress liai provided the
penalties for the crimes thev have
created, or adopted, In tbe statute law,
11 you please; and It Is no Justification
because some of these things here ate
mentioned bv the aet of Conirresii laud
Some are not, for this goes beyond the
act of Congress tn one respect.at least.
The act ol Conirress nunlshes cohabi
tation wlthf more then one woman? this
disfranchises a man torcohabiting with
any one: woman not his lawful wife)to mate tu w sins watch are animad-
verted upon the ground of disqualifica-tion. Tne fact that this peoplu are
sinning against God and man and the
Congress of the United Slates is 'uo
answer to the argument. The time
may come when other sects may be Just
a unpopular. The time has beenv
When , ether-- sects, 4a proportionto the population, had more oppo-nantstbacR- ils

Sectnhas now. That is uo
criterion. Ahd before your honor holds
thaUeglfilatkm valid, I. call unou you
to give the result of 4he principles
involved In that legislation a candid
and a careful eramination, (as Iknow
your honor wilt, because I. think you
will agree with me that this is ah im-

portant question,) and see where it
will lead to. Sustalu this law, and
there Is no sect that can be guarded.
At His second comlnir the KeJeemer
could not round a sect that tbaticctsla-tur- e

could not makt the membership ot
ground fof disqualification. wt;
Here again, 1 say,- - In cl.wlng.lthftt

tht re ea.beo--tomb'.hytns- ; Mu
all these authorities, with t tie rules of
construction of coucurreiit leglwliition
and its exercise by paraiuoaui legisla- -'

tlve Ippwer but that Congress studi-
ously omitted to go to this length, and
that it was not the intention of con
gress to go to this length: and this
legislature has no more power to vio-
late this lutention.thsa a SUte legisla-
ture have to violate their own Consti-
tution. But more than that, we have,
bythe familiar oS'nbna of conairfctlon
that have been founded In --tit wisdom
of the law for construing' statutes and
constitutions, those provisions that
absomtciy prohibit tais irgiiieQQn.
Congress exercised pert of-t- hi eon-curre- nt

power that lay In the Terri
tories lor such a loug tune, ineyacted upon it; and according to these
rnina nr rnn.irurimn. wnu mii am
not say germane to tne subject-tha- t
they were treating upon is Just as con
clusive of the power ot the Territori
al Legislature as what they did say. Is
there soy doubt about that construc-
tion? J las nofyour honor applluc) it
all through' your-practice-

? Is it mot
a perfectly rational ruler Does not
very layman as wen as lawyer recog-

nize the logic and force of that rulef
If so, apply It to this legislation. Con-
gress has prescribed the .tiabllHkc
arising from this- Mormon-tun- . 'lkfio
learned auihoi.o'. theDi:i already
passed and .h. Silt nfiwif'cndlng' bo-lo- re

the Seuate has time; and thtiu
again repudiated any power to euact
such legislation as tnis here, and I
think I may safely say, In all tbo de-
bates in the Senate of the Unite. I Stales
upon this question, no SeuitUt' and I
feel I have professional pride in say tag
it no senator who Is a lawyer has ever
advanced tbe proposition before his
fellow Senators that this legislation
would be constitutional If .mule by
congress im otner aay it is a mat-
ter of publlo history Senator Morgan,
of Alabama, was willing toko beyond
the author ot these LU in and a bills, gn
beyond Edmunds himseii, to crusu out
this enormous sin, but he did not sug-
gest any such thing as this. He studi-
ously repudiated the power to do It. I
navenotquotea tne gentlemen wno de-
bated on the other side of this bill
Senate pllli because they would not

ue authority for mo$ I have taken
th'o authors of It. I have taken those
Senators learnod In the law, who have
ttiqwp a wUlltuaeM to go, lor tue &ku
of the gx)l of the country and of tao r
Uod. to the utmost limits, and stilt
none of them presumed to go to such
lengths as this bill Idaho. Mi I. Is
not this signiueantr Are not these de-
bates in Congress significant ot tho In-

tention of Congress? If so, was not
the learned author of this bill aud tbe
gentlemen of tne legislature that
passed it assuming toe prerogative to
legislate lu the teeth of Congress ahd
to thwart the intention ot Cong rest--?

Did not ; tney assam ', within the au-
thorities 1 have read to you, to enact

supplementary act, or, at least, to
help out Congrossr But the Supremo
Court of the Uulted States say thai that
caunot be done; Congrehs ! aol 1 1 do
Its owaiegisiauou ti son that sublect.
It is no snswer to tills and I expect
perhaps' It will be nrged to say that
Congress has the legislative power to
nullify this act. This act has been
:anjtlng here on tho statute book for

over1 twelve months. That answers
Itself, it anyone has ever lead
tne : proceedings oi uongres. itcannot give It any validity
beyond the powers of, tho Terri-
torial' Legislature, as the expressed
recognition 'of It would give. If Con-
gress; expressly recognlzud It. thcu it
ralgbt be clatmed that it had all tho au-
thority Congress could give It. But
they have not done aay such thing' as
that, -

Then, your honor, If under these au-
thorities Congress has uo right to pass
this bill; if, more than that, tho Terrl- -
torlal Legislature had no rghtto ' pass this bill, I shall alt
down, . asking ypur honor to
perform a very unpleasant duty,not a duty that I know your honor, It
you are convinced by my. argument
and the argument of my associate, and
your own observation, will perform
with no reluctance t although it ts a
disagreeable duty at . this step in the
history of our county to ask auv court
to be compelled to assert the rightsthe Constitutional - rights of these
people, however many more people It
may Involve, however sacred princi-
ple It ray be. But this has not been in
tnyeeeaiog." it nas come to me in tne
regular course of my professional duty;
and under my oath as an attorney t
could not turn this aside, and under
your oath as a Judge you cannotand I
know yowUl ;not seek to do It atv
mora than 1 sought to do It I onljtsewhat the- - Constitution' rives us. It
gives the people these rights, if these
richtsare cuaraateed by the Constitu
tion, I ask for them,, If I mWrong,

'
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UTIIS FHEKCB;
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KXI'ERIESCED TIACIIEK.'

fnVl'T Hessel. care ef

Horsed Feet.

' l.i ' i - JL S I H ; I .
Vshowing the lamination of Iron la the 0om

touea ana snearwg process.

.i ma arawine traa-'knad- a frnm .n
iruiu me iioor and eafna km

i.uwa in rips, i ana z.
Tlie Only ilot Kortra.i and irimm Fm.ej llorse-sno- e Nail fa th v,h.i th.t 1. -- .

' cat clipped, or elie.u eti from the point and

THE PUTXAJK 'NATL,.
Sea that your hore U shoJ with thia nail.a mart ar-m- ..It Hl. l,.

F03 SALE 6f AU B&LBS II ICHSE I1IIS.

saxptea sent free by man, by addressing

Putnam Nail Co.,
V f t BOSTON, $JAS3. I

P. Ogress, Neponstji, Mass.
For sale by. S5. Q 3VI..X aad its

branch stores. '

NOTICK TO CREDITORS.

Estate of Mary James, deceased.

' "VTOTICE IS HtREBY GIVEN BT THIS
- LX uttderaifrnad, - Administrator of the

staie of Mary James, deceased, to tha
creditors of, and 'all persons having claims
against he said deceased, to exhibit them
with lbe necessary vouchers, within ten
month? after the first publication of this
notice, to the said auxniniwtralor, If. F.
Evans, 111 Sooth Fifth West Street, Salt
Late. CUT. in me county oi ait jaae.

TlateA at featt Uli CitvZJma . 18SC

H. F. EVAX3.
Administrator of the Estate of Mary James,

-- - aoawsw

CJ- - O TOnun. JANirsjfcMiTirs
No. 20 W First South Street,

FOB ALL KIKDS O

1 1

COMSUMPTIO,
. nmmmf ika wont kind an4 of foiiS

. .r r;u...nrn 1 f II nddr. M--

NOTICE
:
5CO CREDITOR.,

Estate Of Theophiln "Williams, Deceased

VTOTICE 13 HEREBY GIYEX BT .THE
L31 , nndersiirned. John P. Isaac, adminis

trator of the Estate of Theophllus Williams,
deceiaed.to the-- creditors of, and all persons
kavin claims arainxt tha said deceased, to
exhibit taeta vita, tiia.necearr vonfaera,
withinJour months alter the first publicationof this notice, to the said, administrator at
First South and Seventh WesV5trect,' Salt
Lake City, in the County of Salt lace.

JOHW R ISAAC
Administrator of the Estate of Theophllus

Williams, Deceased. t
Dated at Salt Lake City, May 5, 1380.- - doaw 4w

Washing Made Easy
BT USLXG THE

FORT WAYNE

IMPROVED WESTE

Th BeL Machine in th World
To save Time, Clothes, Labor, Soap, and
Fuel. Xo need to boil clothes Nothing

qua! to It for Washing. The-wor- k done In
one third the usual time. Does Its work

well; jtt wonderful merits unsurpassed; a
eal household blessing. W Costs nothing
"give one a trial.

J. B. ALMOHD & SON,
Sole JgenUfor Utah Territory.

AgetU wanted i srery County. ;. .
Address 843 sr.. Second South Street, Salt

Lake City. 'suptfj

EXCELSl,OR BAKERY
Ho. to Cast Temple; St.

FRESH BREAD,
TJTTm Q f! A UVSi"""1 """"" I

1XD

CRACKERS.
PURE CANDIES, GROCERIES,

Etc

Buttercup Cracker a
Specialty. -

XDWASD SCRACE,
. . i Proprt)r.

Dr.F00TE,Senior,
Of 130 Lexington Avenaa, Kvm Tork.

Uetky saatlsns Of psjfcUeJtOT M

Eaaploy W CnnnsUe With
sum styling- - iijueljtwltU alifW mi tSHpslry. :$ :

Tbia man 'earn ta Salt Xake City rerre
tenting himself as the son of Ir. K. B.
roOTa ot Kew York, the well .know
cpeciaii'it. as abundantly proved by afllda-vita- .

AS ramora earn tnt Sal Lake City
from DakoU and Montana frem an expose
mAM there, he changed his base and

of a Bore notedas the son
sectSist jB Sew York City tbG Dr,K.B,
Wra. thi welf ksown anthojWr Taow.of tbo well known Tlpw's inreo

tory, i ew. lorlt Oty (forty can la the
bnsfpasn Bt-ftmrt- .faaira

SUaiTrof Ctah. and the lion. Abuji
WmsAX. toe uany ytsrs Fostmaater in
New a ork City, also Sorveyor of the Port,
rare the tr anidavitts that there are no other

dorters in New York by the aanie ot ooT
or Foots, excepting Ir. E. B. loojri(the

' tha author of Medical Common Sense,"
etc., and b s two cons. Dr. B. B. roora, Ja.,
aad Lr. Uovbkt T. room. The geaaina

i;JJr. ruoiB, Jr., will hereafter always em-tlo- y

the ioitlils, ..B ia desiraauiig ls
- Bimt.-Uersioto- re h bae been known aa

only at home but wherever hie publications
ha been circulated ly the name of Dr.

FOO. Jr., in viaar at the fso that an nn--
51

principled l

bis and his i HOB.

Those de artner end more deUUUi)

information! respact. w W--V.

rsceive. u luressins, ".-- -i V
Lake CMjr

Persons hi uirormauon "l'".l.Z:
same to J. W. Ivey, wiU BntbiUa4 A Mo--

Those desiring to consult Dr. rootM "pro
fessionally or to erase remetuea -

'dress either '"i

DivE, 0 TO0TE, 3r or Offc PyJ
, : INVitnm tkti A em TwricT
' CocsmlUttoa Free, la panea u Mttar

Interference with his religion, If helterests or to our Institutions. The

tec is us iu our lnaivianai opinion.withdraws that protection the moment
we associate ourselves with our

and Join a sect that teaches
our belief! That is the onlv distinc
tion that can be attempted to bedrawh
between this legislation and that- - ex-
pressly inhibited. Gentlement must
admit in their candor that you cannoft
question a man at the polls as to his
belief his religious belief. For the
Constitution aud these guaranties of
religions liberty, established by the
sweat and blood of onr fathers at the
time of the establishment of this Con-
stitution, protects a man in his Indi-
vidual religious belief. You cannot
question that; you cannot make a test
of it; you cannot make lta qualificationor a disqualification for the elective
franchise or for office. But the! mo
ment be exercises the rights or that
belief and loins himself to his co-rel- i-

ionlsts, he comes within the pale oil
the law i I say that that Is a wretched
guaranty of religious liberty. I may
believe in the infallibility f tile Pebe : 1
may belie ve In the celibac) of the clergy ;

may oeiieve lntne noiy concessional;but if 1 join myself to a sect that be-
lieves or teaches these doctrines, then

is no longer a relizioua bet--
lief, --bo longer protected by the Cou-stitutio- n

; and Congress may pass, or
its creature, the Territorial Legisla-
ture, may pass a law. not that one who
believes in the Infallibility of the Popenot good-Amerl-cau citizen and
shall not vote or hold ottlce ; but they
may pass. If they can pass this bill, an
act that one who belongs to any sect
that teaches that doctrine shall nut
vote nor hJd office and Is not a good
American citizen I The principle is the
same, because h is is a question or ro--
lucious liberty, your honor, the highestcourt in the land-ha- s nothing to do
with it whatever.) What cruaianty of
religions liberty wonld that be thai
leit it to tne courts, or to any other
tribunal, aside from one above.-- 1

pass upon a fal tb ? it is not a human
question whether it is good, bad or in.
uinerent. a court oi justice nas no
right to say that a man's religious be
lief la bad, that it is inimical to his In
have no right to say, as a .court, thut
one retigion us oener.. utan anotnert
no right to -- say that the religionwe . an ' ttroiess is oetter
that of the Hindoo or tae Moham
medan. Judicially, they cannot - sa;
lu The guaranty of religious lib
erty Is worth nothing it la worse tha
useless, if - a court can passupon the
virtue of that religion,-an- d say that
tnis religion is outside of It aud that
religion is within it. Jefferson said.lt
embraced the Jew and the Gentile, thf
monammeaan ana me uinooo, ana in
nndei oi every denomination . Then

tay, to make the argument that whll
man may believe, while he is grante

tae rignc to believe in the doctrines.
you' please,, of the Mormon Church;
that, is the limit of the guaranty, of
his rellsjiott; and the moment he
Joins the sect that teaches these doc- -

trines ne nas no .guaranty, at aia
that wouldibe destraaUve.ol religious
freedom, because " most relkloni
are orgafized. In sects; - they ; a
have ; some kind of . orfi'anlzatloa,
and that organization is defined as

sect ; and when you protect rellgtont,
you protect , a man Horn being
questioned as to the doctilnes bfJihi
sect, as mucn as you uu tne private oor-Ile-f

in his heart. Tou do not protect;
him from any overt act. As .tue Su-
preme Court says here, laws are madia
to deal with acts. There might: be fet

reiivlon spring up here to-d- ay with tha
most atrocious beliefs, and I doubt not
in this country somewnere it woniu
find followers. It might extend its oe--l

gamzation into - every part oi t tne
country, but as long as It is confined o
belief and teaching, tne congress oi
the United States is utterly powerless
to touch it; they are powerless to dis--
irantblse tor disqualify its members;
thef are powerless to disqualify theni for
tneir private belief or formembership tn
it. uut wnen tney oo any overt acj,when they practice the rite of, Suttee
wnen tney practice .oigamy or polyga-
my, when they practice anything that
tue. Congress1 of' the ; United ;$Utei,
undar the Constitution,' mafusayis
contrary to the welfare ot the countrt,
then there-t- s aa'overt act. But that
the guaranty of the i Constituttoa
was not intended to protect them fn
theirjnembershlp and in their associa-
tion together to worship God their
God, whatever God that may be-r-as

long as. they confine it to worship add
teachingto say that, is to say that
Jefferson did not understand; the first
amendment, ta thV adoption of which
he lea. and that the iramera ot toe
Constitution were worse than children
in constitutional . law. . Jefferson. In
his mature years wrote In his auto
biograbhv that la published In the first
volume of his worts, which, I presume9,
your ..honor has read time? and time
again silting down there m his

ne-ha- served 4he coun
try in almost; every civil capacity, ne
congratulated himself and his fellowv
men that he haa Deen aoie w secure
the passage of thisiact as, A guaranty
of religious liberty t Are we to be told
that he-onl- y guaranteed reiigwusuoer-t-yto this extent, and that Ue moment
a man associated with his co-relig- ion

ists he lost that guaranty ana, without
the commission, of so .overt- - acts
agalnstr any Jaw, human- - rdlyine,
all : pro tec tlon under . the . Coostl- -
tutlbnr Are the constitutional

:; o rbe , frittered -- away,. In
thut wit?. . is . tnat- - ail toe - iruar--
anty of the Constitution? Additional
confirmation that the construction we
contend for is that pubythe author
of the Edmunds Act upon the guaran
ties oi ,tne constitution, and that Con
gress purposely and advisedly omittedte extend this disqualification and die- -
trancnisement ' to membership In anySect. IsfonnH tn th. h.- - l. . n.
piemen tary bill, reported by the same
Senator at the present session of Con- -
fc7t and known as Senate U1H 2J?o;

was a conscientious Dei lever oz tnat
sect, because he speaks of the Moham
medan (a Aionammeaan is a memner.oi
the sect that follows Mohamet) and
the Hindoo. He does.not speak there
of the man that believes in the doc
trines of Mohamet, but is not a mem
berof the organization or connected
with it in anv way : he does not speak
of the man who is abstractly a believ
er in the doctrines wiugni. inu oeiieveo
in by the Hindoos, but is - not con-
nected with that organization ; but he
speaks of. the Mohammedan, the
Hindoo and the innaei oi every de i
nomination. ,? Mr. Jefferson, we are
toldv by the Supreme Court is am au-

thority
a

upon the meaning ot the first
amendment. They go on to say that
although he was absent in France, he
was tne nrst leading man to oojeet to
the Constitution upon tne absence ot
this and other provisions tn tne .nature
of a bill of rights. j

On nasro 164. in the same rase, the
Sanreine Court quote further from Mr.
Jefferson, in his reply ta the Danbnry
J3SPUSC ASWIMUU. . i' U :

I see mis repiy. page vo u . a
This is the limit ot.. Congressional

power. .

Again, on page too, tue uurv say-- :

"Laws are made for the government
of actions.-an- while they cannot in
terfere with mere religious belief and
opinions, they may with practice.''
And instancing the religious belief in
human sacrifices and .the Suttee, the
most the Court claim u tnat tne Legis
lature has the tight to prevent the
practice, and . the wnoie tenor oi tne
opinion negatives the' right to punish
such a belief, either by disquaUikatioh,
disfranchisement or otherwise.

tiecondlu: Congress, in our urganK
Aet now section 1800 of the Revised
Statutes conferred Upon the. Territ-
orial Legislature the power, subject
to certain enumerated restrictions, of
fixing the qualifications oi voters ana
of holding office. The power to tlx
these qualifications remained lor years
a concurrent power of . Congress and
the Territorial Legislature, except that
the power of the lattt-- r was ' limited
by the enumerated restrictions; while
the power of Congress was limited only
by the Constitutional restrictions.
This concurrent power; subsisting.
Congress undertook to legislate . upon
this wnoie suDject oi. . oigamy anu
polygamy and nnlawf ul cohabitatlon-upo- n

the whole Mormon question m
the Territories and by the eighth sec-
tion of the act of March 22, LW2, com-
monly known as the Edmunds Act, de--
clared who should be disfranchised
and disqualified not any member vol
any sect, bat any poly garnet, bigamist
or person cohabiting with more than
one woman. This legislation
that COBgress never intended that dis-
franchisement or disqualification tdr
this cause should go further. ' That la
tent Is farther shown by the proviso of
the 9th section, for we mast presume,
from the history of the times, that 11

Congress would consent to a further
disfranchisement or disquallfieation tn
anv Territory --.or other-place within
their excloslre Jurisdiction, that plade
would oe tne aerriiory-oi-

- jtan. "ine
8th section of that act is - legislation
upon this subject exclusively. . 5 .

(See section eight of.the Edmonds

The point we make Is this: CbngreSl
iegiaiaica apeciucany mere upon tne
dlsquaiincation . and lsfranchlse- -
rnents to grow-- ont 'of this relation
They legislating upon that, tne-conc-

rent power ot the Legislature -- of the
Territory is destroyed, and they cannot
supplement that legislation.. Again, In.
the ninth section they iirovlde for es- -

tabUshlnga.Commlssion In-- Uuh. They
saemed to have anticipated that' that
Commission would .or might attempt to
w h. niia ineiuoni oi voters, n ow.
as I have lust said, When ; we. look at
ths history of tht country looK n I

e. fff, ' t ..i. JilUi. : i.t f " i ,1


