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AN INCONSISTENT DECISION,

THE Supreme Court of Utah bas af-
firmeq the decisivn of the First Dis-
trict Conrtin the! Dassett case. The
fall text of the decision will be fonnd
in another colomn. The question in
regard to the ellgibility of. a certain
fdror 1s'of tlhoT importancé as it only
affects the case of the appellant. The
ma1a question not only sffects his case
bnt also the large majority of cascs

under thec Edn®inds Act. It 1s of pub-
Hc as wellas Private moment. It is
the right to call the legal wife to testify
arainst her husband and particulariy
&3 to confldential commuuications
made to her doring coversure.

Atcommon lzw this is not admissi-
ble. The Court acknowledges that,
Bat itis claimed 1hat under the luws of
Utab the testimony of the Jawinl wife
is competent in a4 case of polygamy or
unlawtul cohabitation. If thisis cor-
rect of ‘course the statute tgkes prece-
dence of common law provisions. The
Counrt cites both the law of 1878 apd
that of 1884 and 1ckes tue position that
the latter su})ersedes the former. This
looks plausible, bot will it stand the
rest of close ¢riticlsm? We shall see.

Bectlon 1156 of the Civil Code of 1884
provides: : J

*'1-~A husbznd cannot be examined
for or against’his wife,"without her
consent, and a wife for or against her
fhusband without his consent, nor can
either durjug the marriage or after,
without the cposent of thé other, be
eximined as to any commnaoication
made by one to the other daring the
joarriage; bnt this exception does not
apply to & civil actlon or procecding
by one aganst the other,norto ¢ erimi-
nal aclion or proceeding for a, ciime
comnitted by one against the other.®’

hp words we huve placed in italics

mako'the giat of the question now in
dispute. It s arguec by the court
that Eolygamy isa crime committed by
the husband against the wile and
therefore the wife, under this clazusc
of the statote, may be permitted to
testify.lb a case under the Edmunds
Act. Botit has been .the aim of all the
Legisiatures that have *epacted laws
for Utah 'to guard the common law
riguts of busbinds and wivea in this
particnlar. And there is no deubt that,
a5 1 matter of fact, not a member of
the Assembiy of 1854 desired to change
the luw in-regard toit. Tke represen-
tatives of the peogle were not likely to
enact anything which would be direct-
ly opposed to'the sentiments of their
constifuents, In adopting the Code
in tts preseni torm, they 'had no idea
‘that such an advantage could be
taken of the wording of  this
section a3 I8 now ¢ claimed by
the Court. They certalnly under-
stood this
which 18 recognized as a ° crite
against the 'busband or wife
by the community for whom the law
wasg framed, The legigtitors jiapined
they were embody!uF
Code a similar provis

PENRQSE, EDITOR.

ion to thatio the

Criminal Procedure Asx of 18,8, which.

18 in conformity with tiie common law

and harmonious to all previous legis-|

lation on the snbject in this Territory.
The questlon is, what i8 meantdy **a

crime committed by one against the jto

other?’” The answer ig,'‘¢rimninul vio-
lencc,’" Thalis the generally under-
stood signidcation of the phrase. The
argnment of the Couort intimating thut

olson administered 1o a wile by a hus-

and i8 pot crimloal violence, is
a very poor shift froin the right posi-
tion. It is a spéeies of violence and it

is certainly criminal, If polson has no
violent effect upon the hursan system,
the Court might bave some gropnd for
such a thin and transparent quibble
but the olfject of this exception in the
law retating to evidence was evidently
Zo shield the wiie, or the husband as

the case might ve, from atlacks upon |

the person.
In asuarrizge between “Mormons,'
the right of the busband, under the
roles of the Church thut golemnjzes
the marriage, to take otherWives np-
der given cirgninstances,is recogrfte
by the first wife. Itis beﬁ.eved by bot
to he proper "and in s0ME cuases
essential. How csn 1hg subse-
‘%uem‘ mwarriage of o plural wife by the
usband, be construed under these
circomatances into a crime.agajnst the
lawigl wife? If itis declared a crime
againsk society by legislative coact-
ment, that doea nos constitute it a
crime aeningt the wife who asspmed
marital relations with the understand-

unmon. The sentiments, cnstoms and
general convictions of the people
whose_glected renresentatives enact a
law lit Lo govern the constrpction
of thigllzw when its exact’ slgnifca-
tion isin doubt. And when {hemajor-
ity of legal wives reject the ides that
ady crime i3 committed agiinstthem
by the marriage of their hushands with

clause to sizpify that

in the new Civil

when they bhave no personal griev-
ance. ;
The Crimingl Procedure Aot of 1878
‘| Bection 441 says:
| ““Except with the conscnt of hoth,
or in cases niqriminal violence ypon
one by the othér, neliuer husband nor
wife are competent wituesses for or
against each other, in o cripinal ac-
tion or'progceding ' to which one or
both are parties.”” | : :
Thisgis the trne scotimept of the
commaenjty for whom and by whose
elected lepislators the act of 1884 was
passed. ., It explains the meaningiof the
clause in dispute, But we ubderstand
the -Court to assume that this
has heen repealed by the luter
Jaw.: Wc do not view it in
this Hebt. It is certaioly npot
1epealed In terms. The object of the
Civil Code of 1884 was not to repeal the
Crimipal procedure Act ot 1878, And
it does not specitically repeal any part
of it. The closing section of the Code
provides:

“*Sec. 1283, All atts and parts-of gcts
{0 contravention with this Code are
hereby repealed, saving npnd excepting
all rights, actions, and rights of action
which shall bave'accroed and exist
when this code ‘takes effect,’and all
actlons then commenced sbull be pro-
secuted to a , determinatlon incom-
formity to the rules Lereln preseribpsl
so far as gpplicable.’” v A

Is wscction 421, 0f the Criminal Prét
cedore Act of 187§ in contravention of
scclion 1156 of.the Civjl Code of 1554
both of which we have . quotdd? We
think pot. One act was intended to
govern criminal proceedings, the other
to govern civil proceedings,” But when
sﬁgakmg of the rights of witnesses, in
the latter it was sought, tc hake them
conform to the former, and for fear
the wife's right of exémption from
testifying azainst her husband io a
criminal action might be endangered,
the clause in dispuie was inserted in
that whiel else rgisted to clvil canses.

Weclaim that the older dection.is
not repealed: It stands slde by side
with the other. Thev are  in
paria maleria. « TFhey are o he
construcd together. Omnd throws
light upon ihe other. Take them togeth-
exr and there is no doubt leff as 1o the
menmn{.’, of the words in dispnte. Itis
then allin harmon{ with the leglsla-
tion of the Territory {rom ihe hegin-
ning and in accord with the ¢comtuon
law. Itis algo atonewiththe nationa
sentiment and the rights of married

ersons #s frequently defined by the
supreme Court of the United States.

Ap atiempt to make the Court's con.
struction of the law really legal waus
put forth in the Edmunds bill, which
was changed by Tucker and
efterwards  altered by the” Con-
ference Committec. DBut Congréss,
bitter as most of ila mwembers
were arainst’ the “‘Mormon’’ systen,
would not sanction snch &0 outruge on
marital rights. So the bill s it passed
both houses.contained a provison simi-
lar in form, and to the same effect as
the Jaw ot Utsh stands, when both
ihe sectiona we have:quotcd are con-
strued together. Here it is;

poggamy, or unlawinl cohabitation,
under . auy  statute of “the Uhited
States, the lawful hiisband of wife of
.thé pcrzon accused shall be a compe-
tent witpess, and may be cailed, bot
shall not be compelled to testily in
such ‘proceeding, examination, or
prosecution without the. consépt of
tpe husband of wife, a8 the clse
may be; and such witness shall not be
permitted to testify as to gpt, stafe-
meat or communjcution made by elther
husbgud or wife to each other, dpring
the exiytencg of the marriage relition,
deemed.confidential ut comwnbdn law,
This we believe will be declargil the
law when this case ahall have bcen
naliy adjudicated. It must be taken up
the court’ of Jast resort,
and thapnk heaven, anappeal canoot be
denied by the lower courts, for itis
provided for io the Poland law. Untli
thisend is rgached we suppose lawiul
wlives, against their "will and against
the protest of their husbands, will be
pat upon the witness siand to violale
the contlidences of wedlockand help to
destroy that sanetify of the home which
the anti-polypawny fanatics pretend to
foster and preserve. :

e - ——
WHY WE DON'T DISCUSS THE
TEST QATH.

IT scems that the gllencc of the
DeserET Ruws on some questions
| gives galmost as much concern to the
.enemies of the "Mormon§"'as its ut-
terances. 1f we spesk out plainly
they are offended at our exposure of
=their folly sud villainy; if we let them
lic on without notice they are hurtat
our indifference. We do not secm to
please them in either case, Well, we
are not cordncting this paper for their
.pleasure, and are not over sensltive as
to their fcelings either ome way or
agother. i

The remarks made in -this paper on
the sopject of the test oath pro-
vided in the Xcw_anti-**Mormen' bill
secwed to irritate the Lcaguers and
their chief organ’ considerably. We
let the wind out of the bladder with
which they attacked the monogamous
“‘Mormopns' who might see their way
clear to the polls in spite of that ob-

vants, and-between thejpledge songht
to he imposed .upon the latter Dy the
courts, and the oath required .of the:
foriner, aswvoters, by the proposed law.
Of course thls euraged -the sophists
who eptieavored torinake the two dif-
ferent positiops the sume and the two
requirements egual.

We .then dropped the, sabject, as
haviog: said «u}l thut was necessary.
But.our.sllence seems to provoke jthe
organ of the Republican faction of the
Fiity-cent Leagne, and the question is
repeatedly asked why wedo not talk
ou this question. Somethiog very
‘*s{gnificant’’ §s portended by this 1n-
difference. Well, to trelieve the anx-
iety and suspensg which our oppon-
entsare soffering on this polnt, we
will cxplain., Therc are two reasons
wky we huve not touched on
this subject furtbher: The Hrst is, we
are not rednced, like,the organ afore-
said, to the necessity of filling op edi-
torial gpace 2very dey with harpings on |
the one atrain. We de not wish to
sicken our readers, in that fashion,
with perpetusal repettions. The sec-
ond is, we have uo$ a tithe of the anx-
iety ln'regard to the matter as that
which i8 exhibited by.the disappolinted
prowoters of the Tocker infumy, who
are now shiveriug in their shoes over
the unticipation of possible entire de-
feat. The taird s, the test outh is not
yet a law, apd may amonal
1o nothing but wvain Wwords

ressive of a desire but futile as toany

orce. And we see no particular use
in spending much time or wasting
mnch gpace in debiting as te what the
-‘Morinons’ can or canpot do, law-
tully and conscientiousiy, in regard to
an alleged something that may yet turn
out to be nothing. e

When the President signs the '*emas-
chiated" meuasure—bad enough 1o all
reasoll with s0 many vicions parts
' tuken ont—[t will be time enongh lo
enter serionsly ioto the goestion of
what course s v be pursoed to save
the Territory trom plonderers apd
adventurers. At present it js stiliin
abeyance. Nelither our gentle banter
nor ounclear exposure o1 thelr sophis-
try seemns to have pleosed our assail-
ants. But the outcome, whether the
bill becomes a law or not, will, In our
spinfon, make them the sickest crowd
that ever tried Lo eat crow, |

e

THE SPEECH OF A STATES
© MAN. :

Tar speech of Senator Call’ on the
anti-**Mormon’? bill which now hangs
in the balancc awsiting the welght of
the President’s touch, 15, worthy the
attcution of every pergoh who has any

€x= | fui?

mons wquld be excluded from ,voting.
If, then, it 1§ *'a rational remark’’ thak
Gentiles will be putin rule in Utah,
the News wust ean -@pe - of 1wo
things; either-that nonder the hill it
wouald be proper to excludevall« Mors.
mwons from registration, and trom juie
polls, or else that tue dlormons will of
their own motionrefnse to. . take the
oath prescribed for electors.’'

“This §z the **honest’’ and '‘respecta-
ble* manner in which tie sheetinqunes-
tion usnaily engiges im controverey.
The Standerd speaks of the design of a
measuge; the Fribune argues oa It as
thouglt its effects and opereticns were
the subject. We endorsed the re-
marks ot the Standard as*‘rational.”

wag exactly ag stated. But tbis does
not argue that the effects will be ac-
cording to the design. lf our enemies
scheme to get us into their power, it
does mnot follow that we 8hall
fall

ioto  ihewr Becanse’

to cxclude all ‘*Mormon’’ votes, it is
not sure that their désivn will be sne-
cessful, even if the means they adopted
to effect it should recelve the sanction
of law. The law of 1862 was designed
to suppress plural jmarriare, Did it
sccomplish the purpose? Qur enemies
have been designing for over balf a ¢gn-
tury; have their designs been success-

The *‘rattonal remark? does not
necessurily mean either onc or the
other of the two things. which the
Tribune garhler and sophist
lays ‘ down 80 dictatorially. If
the design fails, neither one will be the
outcome, 1t would not-be proper to
exclude nny “Mormon' *{rom regls-
tration or the polls'’ who chose to take
the oath, nor need the **Mormons’* #of
their own motion refuse to take’ the
oath’ because theifrunscropulous ene-
mies designed it **to epable thé Gen-
tile mipority to povern the Mormon
majority by excluding thelr vgteu."
On ‘thé contru¥y it would seeni' thut
‘common prudence’would snggzest the
propriety of defe&ting that design,

'I‘E‘e Standard, states one thing,, the
Tribune scribe slates another anc then
argues a8 though it was the utterance
. of the Standard, Thatis the |nvaria-
bla style of nis logic. Itis the logicol
lying,” the resortof a kbave; tiadow
level of a scavenger in journulisdis 1

i EE———
TOPOLOEAMEG

HuserT Howk BaNCROFT's grest his-
torieal work still progresses In spite of
the drawbacks from fire and otherwise
which have océurred® to retard it.
Every volume is full of interest to the

interest in the “‘Mormon’’ questinb
It will be fonnd In another column, as

Record. It ls the speech of a states-
man. It comes fram the heart of a
bumane and “Curistian” gentleman.

That in any proceeding or examioatipn | standpoint. Senator Call docs
-beforc a grand jury, a judge, justicd, or | ot grovel in the Iire ef big-
a [nitéd  States commissioner, or a' , e o
court, ip apy prosecutioa for bigamy, otry .nmopr> move on the level o

Ofular ignorance and fanaticism.
either dogs be condescend® to toe
tricks of ‘the pettilogger in bandling
the law and the Coustitntionof his
conntry. He enters inte its spirit and
is not deceived bnv the specious pre-
tences of those who clahu to hive kept
witulp the limits of iteletter.

Senator Call did ‘mot fall into tby
error of Senator *Vest, who attzmpted
{0 oppose the hill without having mas-
tered its details, lthad been ciaanged
50 mbeh-£rora'the original measure
‘that Mr, ¥es ¢ was unable. to atiack it
[ withthat orfidence which comes from
kpowledge of ¢very part of the groond.
This speech exposes the evils of
the scheme ayainst the **Mgrmon'
Churcht, the *Mormon'’ religlo.s, the
*Mormaon’* people, in such u coniplete
4nd systerpatic and loglcal manner,
that Bevator Edmunds who repiied to
Mr. Vesi, ‘could, nat utter a word
aguinst Mr, Call. It j8 4 wasterpicice of
genuine and vigorons exposition both
of constitutionsl law aud its o ssail-
ment by the proposed legislation..

The eloguent gentleman will never
bave'occasion Lo regret this defejece of
aChnreh and peupie whose faith. ans
cusiams he i3 opposed 1o, and wl 10 are
the targels for the cnvenomed ; thatts
of the multitude in Church and | 3tate.
It does henor to his head and his
heart. And the people of Utah o we a
debt of ‘wratitude to their accomp! ished
aund tearless defender which ett 'rnity
only can properiy repgy. We com-

of all our readers.

A SCAVENGER'

As a specimen of the style in wl idch
‘the morning organ of the Fenr bit-
Leagne "argues’ ‘yith an oppom :pt,
we let ontselves do'wn low enough to
present the following:

- *The Newa copied on Friday ni: tht
ansarticle from the New York Standa 1d
which eays of the Edmaunds-Tuck er
-bill, that it is ‘ln effecta meansnre d e-
signed to énable th e Gentile minor [ty
10 govern the Morm on majority by «
reluding thefr votes, * etc. To make
more pinding the News puts abc
this and other e xtracts the hes
ing, ‘Rations]l Remarks on 2
ti - Mormon Measures.! No d

id-

stacle. We pomnted out the Immense

reported in full in the, Coagressional | portion of the work devoted to the his-

It deals with the subject from a lofty |

mend the speech to the careful pe, :usal

iIN JOURNALI 3M,

X~ comymunity have rcason to be proud of
it such aghe, being, inthe essence of the
o | berin, 40 hjonest mau.

M-
5~

living, and of value lo posierity.
The following excerpt is from that

tory of California:

“Atpresent the conuntry lying sbout
the river Fuerte on 1the west coast of
Mex!co, has agsnmed a special inlerest
from«tbe fact thut the” Topglobambo
colopists have chosen It for their new
home. 'The banks of the river are old
‘historieal groond. Ag u. early
as 1582 onc of the expeditions
of -.the congnerer of Mexico
was annibilated oh the veryspot. In
that year Cortes dispatcbed two ves-

Mendoza, his cousin, and Mazuelz,
Their object was nothing less than tu
rcach Asfu, that coutinent being be-
jog believed to be connected with Am-
erfca-inthe far porth. The vessels
touched at Saatiago, discovered the
Tres Maria, and after a long atorm
anchored at an unknown point on the
coast. Provisions being nearly exhaust-
ed, the men became mutinous, tand
part of thém’ retnrned Bouthward with
one vessel. Driven ashore in Ban-

tives with tne cxception of two or
three who escaped to Colima, K The
other vessel, wlth Hurtado’and the
meng remaining loyal, resumed bher
‘northward courseand- finslly rai into
the monthot the river Fuerte or Tum-
otchalu. At that time the nhfives
seem 1o hdve been stronely opposed to
the immigration of {foreigners; tor they

them to the Jags man.”

A RESPECTED OCTOGENARIAN

THis belng the 1st of March, it is the
eightieth snniversary: of the birthday
of Apostle Witlord 'Vg'dodruﬁ. We join
with his {rlends, which are & host, in
wishing bim many happy returns of the
day. His hasbeen an eventfal as well
#3 long life. A just man with'a stain-
lesstecord. He has traversed Sea and

land‘and hfted up his voice proclaim-
ing the restoration of the Gospe! and
warning this' geperation of coming
jundgment. As a proselyter kis success
Da& at times been phenowmenal, having
been the means of bringjog & multi-
tode of people into the Unurch: His
ictivity is only equalled by the genuine
simplicity of his'character. The latter
trailt is 80 conspicuous a feature.of his
composition that we doubtif Nathaniel
of old were more frank, and iree from
goile than Biother Woodruff. The

We bot echo
ithe wish of every Latter-day Baint

national authority,'” is dese

| tion."

Gegryé alid all

‘sels from Zacatuls under liurtado dej.

deras-Bay they were killed by the na-.

fell uponthe Spaniards and slaughtered |

Tag wlaority report of the Senate Jo-
dieiary Committee ja regard to the
Hoar bill “To provide inquesta nnder
ing of
10tice and the suppojt of sll;leg!sla—
tors who are opposed.to ‘‘cuntraliza-
It was_signed- by Sebator
e Demotratic mem-’
bers of the Committee. The bill ‘iju-
der consideration, besides being ubs:

jectionable in Itself, they declare “‘es-

tablishes an unwarraniable Federal es—
pionage over matters confided
exclusl“;ely to the 1&risdiet.lgn of ‘the:

S0 theyare. Tne dgsign of the’ bill | gy .,

This'is'one of the growlng evils of
the times, and has gained increasing
force ever since tiie close of the war.
The 'advent of the Democratic party
into power bid fair to check tbis ten-

) snare. dency which was fostered by Republi-
the villains who are engaged|.., fpAgences. It requireg a deter-
in  tlus rpolitical plot  designed | nined gtand on the part of all trne

supporters of Constitntional prince
ples to put ap effectual barrier in the
way of iurthér' encroachments.

ne doctrine of “*implied powers™ is
too elastic for the preservation ot our
system of govérnment in its ori-
ginal integrity. The ' instru-
mwent on whith its stability de-
pends  gives” ng warrunt jor any
stch powers, except for the purpose of
calTylng into effect those thal ure ex-
pressed. The powers aré not thereby
vnlarged, bot eoly the ineans are per-
mitted to render their execuotion free
aod unipéded, The powers not be-
stowed’ in teims npon the Federal
Government, are expressly reserved to
the States respectively or to  the
people. i
‘This bglance of power is the very
mulospriag of our poiitical macuinery.
Whenever unduoe &)reponderauce'l 18
eiven to the national autbority so that
the rights of the respeclive States or
either of them are jnvpded, the £qui-
peige is disturbed andthé adyaniigé
gaingd on the ghe slde i3’ token
a; the expéuse of' the other,
the whole arrangetent 'is thrown out

©of harmony- and {1s object i3 w0

that extent thwarted jand reondered

ahortive. : g
t wust always be remembered when

this, anbject 15 discussed, that the

powers of the' Federai Govérnment are
tbosé only'that bave - Heed bestowed
upon 1t and glven up voinntariiy by the
individual States. The States derive -
their powers .from the geople. the

General Government fts' autliority
from the States. And snch powers as
have been givem up by the several
Siates are expressed- and defined in
the Constitution, the rest are all re-’
served.

It is the duty o Democratic states- :
men, lhen, 10 watch cvery effort.of ©
those whbo wounld'infringe upon States,’
rights for tbe sake of increasing the
patlonal po'wer. No matter' how small
the encroachment may appear,it shonld
be resisted ‘oo principle. And the
stropg report of the minority of the
Judiciary Committee zgainst Senator
Hoal’s sttempt to vest jmproper au-
thority in Federal hpndls, shouldire-
celve the endorsement of tbeir com-
triots in the House' and the support
oI Demgcrats cvery fhere. -
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EXPOSURE OF CRIME.

Tag New York World hab been rcn-g
Jering gooc'service to the publie, asy
well as {nereasing general interest jn’
its columps, by exposing some of thej
worst criminals who infest the greaty
commercial capltal of the country,
The arrest and conviction of the *As-s
trologer” De Leon was due to the peatj
detcctive work of o World .reporter.;
Thet vile and heartless preyer -upong
Tuman eredulity, drove 8 roaring tradey
in the shipping of young ,women te;
Paname,where they were leddo exipecn},%
nigh wagesin respecmbl§ employmcnt,
but only, to.be betrared jnto a life
of vice and horror whichy thwngq the
tridls 61 the climate'added to the et-g
fects of their situation, became a3}
short as it wasshgmeful. . He, was
thoroughly entrapped and exposed and¥
now endures a felon’s,doom. - ' &
Toe recent conviction of a  Mrs.i
Austin, who plead zpilty, t0'a charze of
abduction, was also dye'iq the: “forts
of the, World. This woman ,kept an
estabjishment supposed to ve for mas-;
sage treatmment. But under coyer of}
this pretense, young girls of render age;
were induced to enter 4 life of shame.%
without the knowledge of their parents
and friends, who were kept in com
plete ignorance of these drecdiul;
doingg. These; girls went io their
work, 45 Was supposed, every morn-
fng, returningat a regular honf in thet
evgning. And thus the awful tro
was concealed and the vile bustness:
was carried ou under the cloak of re-]
complet

spectability, -« =-== :
The World’s equsuy Was a%
us ig the De Leon cids "lﬁ‘l‘ld the wo=E
man’s'admission of the' abductivn of«}
fense was only made to prevent fur-}
ther inquiries and ‘save “herself from.
forther pepalties, She bhas,been gen-!
tenced tofour and a hslf years’ im-
prisqument at hard labok. The court!
recognized the force of 'thé onl "PIE?
By
leni

‘

| when we sagl may God bless and com-
liort.;him in his old age.

that her counsal conld offer: Thati
eCcause - shzfil

that she was worthy of
en't' consgideration



