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FEDERAL JURISDICTION IN
THE TERRITORIES.

RIGHT OF LOCAL ERLF-GOYERNMENT.

JUDGE BLAOK’S ARGUMENT FOR
UTAH.

FoLLOWING 13 the full text of the
argument mado by Judge Jeremiah
B. Black bafore the Jodiciary Com-
mittes of the Hoase of Representa-
tives, February lat, 15883:

Mr. Chairman and Genllemen of
the Commilize:

I am here with your permission
and at the request of the people of
Utab to discuse thelr rights and the
powers of the Federal Government
to contrel them.

If you think for a moment how
much they maysufler by your legizla-
tion and remember that they have
no voie in either Houee of Congress,
I trust you will bear without objec-
tion tha defence of thelr counsel,
and pecmit him “to ‘show, if heis
able,that the hostile measures passed
and proposed againet them are un-
just and unconatitutional,

1hough [ claim nothing for those

ple on the ecore of thelr merlts,
yet thelr bshavior and character
ought not to be misunderstood. It
i said (with how mach truth you
know u8 well a3 I) that they are
sober, honest, peaceable, upright,
and charitable, not only to one
another, bat to the stranger within
thelc gatoa. The records show them
to bo singnlarly free from the crimea
forbidden in the decalogue, and not
at all addleted to the vulgar vices
which often deform the character of
frontier communitjes. Their Terri-
torial government Las been conduc.
ted with surprising parity, wisdom,
and justice. Bimple In ita machin-
ery and impartial In its laws, its
burdens are light and its protection
universal; no cheatlng af electiona,
no ¢fficial defalcatione, no special
taxes, and net a dollar of public
debt.

They profess almost universally a
religion of thelt own,for which they
ate daily reviled and insolted; bmt
they make no legal diserimination
against the faith of those who dia.
#ent from them) there is no trace of
intolurance in thelr enactmente,
and the constitution framed by
themselves, and under which they
ask tor admission as a Btate, guar-
aniees t0 every human being -the
mos{ perfect freedom  in matters of
worship and consclence. Nowhere
on earth has the vaiue of Jocal self-
government Leen so sirikingly at-

. te=led by the success of the people
whoenjoyed it. Thirty-elx years ago
the valiey of Salt Lake was the
most forlorn snd dresry region on
the surface of the globe—a mere
waste, which produced lite:ally
nothing, Butunder tue stimulue
of civil and religious lberty these
Mormons struggted against all the
obstacles of nature. By a system of
irrigation, amazing for Ita extent,
ingenuity, and cost, they brought
ample suppiies of water from the
distant mountaine down upon the
plains, and by their persevering in-
dustry they converted that rainless
deserr into s Iand of plenty, covered
with fraitful farms and thriving
towns.

I think that under these cireum-
stances it wonld be an inflnite pity
to strike the Territory of Utah with
the curse of politica! alavery, to de-
prive the people of their local gov-
ernment, and deliver them up naked
and defenceless to be sacked and
plllaged by their enemies. But let
it be nnderstopd that [ am not ask-
ing for mercy. If you have the con-
stltnt!onallpower you must exerclse
it a8 you please.

There mre many reasons which
naturally 1iocllne am  American
atatesmsn to do all the harm he pos-
slbly can to the people of Uiah,
They are powerless to resist it. They
have not a single vote in the nation-
al legialature, and cannot exercise
the slightest Influence ou a Presi.
dential election. They are oxcluded
from all political xings; they cannot
be anybody’s competitor for the
spoils of office; they can make or
mar no scheme to aave or pguander
the publioc money. On ihe other
hard, the whole country outaide of
their own Territory la populous with'
toelr enemier, whom Yoo must con-
clllate and gratl’y if you can do so
with a safe consgience, for they have
votes, and power and infloence
whic.{l will not be copposed without

danger.
The religion which the ple
Utah adhere to wit 80

much tenaclty is regarded In other
parteof the country with extreme
diellke, 99 the mare eupeoretition of

sn upstart sect. No man; however,
who has the falntest perception of
Chzlstian prineiples, thinks it right
to kill or plunder or outlaw them
for holdlag an erroneous iaith. From
real Christisnity there comea no
how! for the blood 2nd property of
the Mormons. Bat in other guarters
the mosl rancorous hatred breaks
ocaf, By eome famous preachers the
polley of killlng the Mormona by
wholesale, unless they leave ther

operty, abandon their homes, and
H::e beyond the Union, isopenly ad-
vocated and apparently concurred in
with great warmth by congregatlons
suppozed to be respectable; and this
is accompanied with eurses loud and
deep mpon a!l who would interpose
a constltutional objection to that
method of dealing with them.
Whbhen wa read of such thinge In
bistory wo ate apt lo thiok them
disbolical. But apptoved as they
are now and here by popular jadg-
ment, and unrebuked even by
Senatorial wisdom, we must con-
cede, I supporee, that it Ja very good
taste and refined bumanily disgule-
ed in a new dress. As a general rule
political plety, wherever 1t has
turced up the whites of ifs eyes in
thia country or in Earope, is a sham
and = false pretence, but in this ex-
ceptional case it would be speaklng
evil of dignities to call it hy poerisy.
The scundnesa of the religion which
alandere s Mormon i3 not to be ques-
tioned. Equally pure la the act of a
refurning officer whbo fraudulkutly
certifies the election of an anti-Mor-
mon candidate Enown to be defeated
by a majority of more Lhan fifteen
to cne, nor will we attribute any
sordid motive to those residents of
Utah, official and private, w ho buey
themselves here and a¢ home to
break down the tlerritorlal govern-
ment, seize jts offices, and grab its
money. Their righteous suuls are
vexed from day to day by the mere
fact that sinful men are allowed to
live peaceful end prosperous livea.

They are antmated solely by dis-
interested zenl for the advancement
of the Lord’s kingdom, which in
their judgment would be much ob-
atructed by the further eontinuance
of free government fn Utah,

But the case does not depend on
the merits or demerits of the par-
ties. It I8 not a question whai
messurs of punishment the pevple
of Utah deserve for tbeir wicked-
nees, but what Congress baa a right
to inflict. Whatever may bes Lhe
soperior sanctity of the holy men
who promote ihis legisiation, they
cannoi be gratified at the expense
of & brech in the Constitution, Ir
you sbali be satisfied that Fou have
n» power in the promises, you wil
not usurp it ; for that would be
hideous crime, of which you are
wholly Jucapuble. Before [ go
further Jet me vindicate the jus jce
of this censure, not because you
doubt it, (fer that s impossible,jbul
merely to stir up your pure miuds
by way of remembrance.

Mr. Qrote, the mo«t learaed and
thoughtful of modern historiane,
has shown by divers examples that
Adelity to the fundamenital law—
which he terms constitutional mor-
ality —is the one indispensable con-
dition upon which the safety and
soccess of every free government
must depend. ‘The high career of
Athens trowm the expulsion of the
Peisistratide to a period after the
death of Periclee—tlhe marve! and
the admiration of all time—was
plainly due to the faithful practice
of this supreme virtue. It was this
that made the steady Roman etrong
enough to shake the world. Eng-
land ob:erves not only the theories,
but the minutest forms of her oon-
stitution when leglelating for her
own people, and that hias glven her
domestic tranquillity and solid pow-|
er at home; her shame and her mia
fortanes are ali traceabla to the Jin- i
regard of it in dealing with colopics
and outside dependencies. Consti-
tutional morality was cherlshed and
inculcated by our fathers, in the
early ages of the Republic, as tke
great prineiple which should be the
sheet-anchor of onz peace ai home
and out rafety abroad, and to the
end that it mipht never be forgot-
ten they impose a solemn oath upon
every legiziator and e very officer to
keep it and cbserve it with re-
ligious eate at all times and
under all cirocomstances. In
oontrast with the self~imposed res-
tralizts of the American democracy,
Grote mentione the French, s na-
tion high in the scale of intelil-
genve, but uiterly destitute of at-
tachiment to any constitution or auy
form of government, except as a
matter of present convenience. You
know what came of it—eleven revo-
lutionsin less than ejghty years—a
history fliled with wrong and oat-

coTrupts

- wrong.

between abjest elavery and the Ji-
cense of feroolous erime:

It is plain a3 the uoonday sun that
without constitotional merality
évery pretense of patriotism muat
be alee and counterfeit. The man
who sa¥a he Joves hle country, and
yet strikes a fatal blow at the or-
ganio law upon which her iife de-
pends, shows hla eincerity as Nero
proved hizs filial aflection when he
kllled his mother and mutiiated her
body.

A violatlon of conatitutional law
ls not en cffence which ia ever made
venlal by the occasion. You cannot
do avil that good may come. The
evil ls there, and the good never
comer.

No matter how unimportant the
breach may seem; though small at
frat, it will widen like a crevases in
the Mieatsippf, until the whole
atream of arbiirary power goes rush-
ing through it. Besides, the grade
of acrime {8 not measored hy the
extent of the psrticular mischief.
Forgery is forgery,whether the sum
obtained by it be great or amail, and
murder is not mitigated by showing
that the vietim was short of etature.

It often happens ibat legislatcra,
as well as other men, feel themsel-
vea hampered by suoh restriotions;
byt that dors notanthertze dlsregar&
of them, You cannot break lawlesa-
Iy over the Constitution because it
couflpes you to limits fnoconvenlent-
ly narrow,

In this country all men and all
classes s1e equal. No oue can law-
fully ray to another, “Btand asiie,
L am holier than thow,” and push
him from hls place on the p'atform
of the Constltuliorn. Soperiot sanc
tity is not s thing to be safely be-
lieved; it 1a eastly slmulated; it is
often faler;, and when it comes into
polltics 1t 10 almoat ooiversally put
on to cover some base and maliclous
deprigu. The scribes and the Phari-
sees were hypoctiten.

The party whose rights are Infurl-
ously aflected by vicious acts of Con.
gresa outside of the Constitution
may be wesk snd d-fenceless, $he
ini abftants of a distant territory
and the members of #sn unpopualar
eect whose complaint cannot reash
tbe general ear, and would excite no
aympathy if Jt did. Bot tbese are
the very conelderations which plead
most strongly agatnst the usurpa-
tion of angranted power to destroy
them. This i» no appeal to your
m=gnantmiry, but a mere sugges-
tion thatthe Constitution was made
most” eapecially for the weak.

We are not all agreed nbout the
wisdom of the Con-titution or the
virtoe of the men who made it; but
whether you lke or loath iy, you
are egually bound te obey it. . Yeu
do not;lescen this obligation one
whit by railing at it. Wben you
break it you do not c¢iminish your
guilt in the least by calling it ap
ayreement with death, and a cove-
nant with hell.

Nor can you change the nature
or Jessen the degree of Lhe wrong
by your own contemptuous feeling
for the object. He may be alto-
gelber anworthy of your favor, but
you owe him justice, and you must
pay the debt to Lhe ultermast farth-
Ing. A legalright is,in and of 1t-
self, 5 very respectable thing, how.
sver much you may hate and des-
pire the man, or body of men, that
sets it up.

Moreover: Constitutionsl morality
means general morality in all
thinga publie and private, and the
cinverse of the proposition is also
true. Political power, under onr
gyatem, i3 a trust given and accept-
ed upon certaln covennnted terma
and to be executed within certain
limitatione, A wilful breach of this
trust by transgressing its Hmita-
tione, perverting its purposes, or

- violating ite conditlons is an act of

peraonal dishonesty which not only
the officer who com-

mite If, tut demoralizea aly

‘other citizens who are tempted

by their personsl or parly atstach.
mants to defend or spologizs for the
Thua the floodgates of in!-
qulty are set wide open—sll that is
pure in morals, all that ls perfect In
politica,all that ls holy in religion,are
swept away; the publlc consclence
swings from Jts moorings, the baser

. passlons becoms masterless, and ra-

pacity ziots in the spoils of its law-
dess vlctorles. If you are not satis-
fled wilh a free constitution, honest-
Jy obeyed, give us & deerpotisn, but
eave us from a rotten republic if you
can.

I have pot offared this feeble and
faint support to the doctrine of con-

pose you to be agalnet it, but for
quite a different reason., I know
very well that L am not addresasing
mien who clalm that thelr own re-

rage—a people forever alternsting

Feniments or thelr oD integeste are

stitutional morality becsuse I sup-|i

8 higher Jaw than the Conatitution |ing according to tbelr bellef. This'
or a | slmple forbearance of thelr govern-
' aw of | ment to floe and 1mprison people |
God, which commands them tokeep | for doing what they all belteved fo /M

they have sworn to support
better rule of action than the

their catha.

Let us eee whether the measures | thelr offendin

passed and propoeed agamet the
Territory of Utah and its people nve
or are not open to ohjection ¢n the
score «f immorality.

The conetitutionality of the act of
March 22, 1882, has been much and
serjously questioned as an Invaeton
of religivus freedom. That 1z not
my point. A mere sin againet Qod,
uot affecting the relations of man to
his fellow-man, false worship, het-
erodox belief, erronecus teaching,
bad systems of eccleslastical dlacip-
line; theee are placed by our consti-
tution beyond the reach of human
leglslation. Bat any overt act det-
rimentsl to soclety in general or in-
Jurious to the pablic may be forbid-
den by the Btate, and the offender
cannot justify himself by showing
Lthat it 18 right according to his in-
terpretation of the divine will. A
Jow belioves It his religious duty to
take the widow of his deceased
trother and ralee urchi]dren hy her,
though he bas a wife and family of
his wwn; but that is adultery by the
law of the land, and he cannot null-
ity the law by plesding the revela
tion to Mosce.
uiet may be compelled for the tem-
pors) convenlence of others to keep
SBunday as a dasy of rest, though his
Conscience assures him that ea‘ur-
dsy is the Babbath of his God. Qne
who has no taitb at all ja protected
a8 wall 38 gne whose faith {s wrong,
bug if the infidel insults or annoye
hie fellow-citiz-na by uttering hie
losge blaephemies at improper times
and places, ths law may check him
with a penalty, It is sometimes
difficult to ree with ecertaimty
whether a particular act falla on one
side or another of the line which di
vides the domain of conscience from
Lbat of the secular ruler. In doubt-
ful cazes, the civll suthorities have
the right of decision, or, an Judge
Gibacn expre:sed it, the courts have
the last gue:s,

My clients, or at least the leading
teachers and jurists among them,are
unshsken in the belie! that mar-
riasge, being ordained of God and s
sscrament of the church, cannot be
ijghtrully interfered with by the
Biate. Kor the practical purpose of
the present case it dues not matter
whelbber Lhey are right or wrong
abont that.

Conceding the suthorlty of the
Biate, the question arises, who w
the Biate? Where istheeivil power
to control them vested?

They sssert that this power residea
in their own government, and can
be exercised only by their own legls-
liture; that in this as In all things
of purely local concern they are
lthelr own masters, with s perfect
right to govern themeelves. There-
fore they hold 1that the forcibla in-
tetference of Congress in such af-
fuirs, whether it be or be not an jn.
vasion of thelr religious freedom, in
beyond all doubt a plain and jal-
pable infaction of thelr civil lber-
t. .
The opposlng theory carried ¢ut
to ite ingical c.neequences is thas
they are not s free com munity but
& body of mere slaves, subject in all
matters of every kind Lo the will of
Congress; s body in which they
have no representation, and com-
posed of strangers, perhajs, of ene-
mies, who will take pleasura and
give plensure to their constituents,
by the most infurlous legislation
they can Invent against the people
who are subject to It. The underlying
question is, therefore, that of juris-
diotion, wbich you are obliged to
determiue before you ¢an kpow
whether you are passing n -law or
merety disgracing the statote book
by au act of gross usarpation. If it
be ultra vires, it i3 not only a viols-
tion of constitntlonal morailty, but
88 void as an ordinance on the same
subject passed by the direntora of
private corporation,

Perhaps it may be worth while to
enquire for a moment how this con-
flics of jurisdictlon came about. It
started thus: The Mormons, being
successivaly driven out of Obio,
Miseourl, and Illlnols, took their re-
ligion with them fo the wllderness
of Utah, To us it is false. But that
is truth to them which they believe
to be true. Their faith in thelr own
ereed If proved by tbeir works and
tealed with more suflering than any
other sect in modern times has ever
endured. It is allnoneence todoubt
thelr sincerity. Nobody does doabt

t.

It is & part of this religion that
plural marrjages are In some cases
tighteous and proper. Thelr church
feaches that, and they made no
Jawe to punish Jte eembers for act-

A Heventh-day Bap- !

l

A

be right 1s the head and front oG
g- How could anyf
FADe parson eXpect them to do any-ii
thing else? They had the misfop

tune to believe Implicitly and almon;’-{

thelr clvil institutione? You might
as well atk & people to punish one
another for their complexion, thell
eclor of their hair or the shape of
thelr hodies common to, and admir-
ed by, all. They simply could not
elther make or execanie such & Jaw,
As an organized cosamunity the I
raust have perished if they had u.li
derinken it.

Because they would not and could]
not take this desfructive courr-]
they are puppored to be gullty of
such helnous wickednees that they
are hardly fit to live on the same;
planct with ua,

The Jaw which they could Adtlf
make for themselves, because thelr)
judgment condemped 1t as upjost
and impolitic, iz now Lo be made for'
them and thrust down thelr throats'
““against the stomach of thetr
senee.”’ Thelr govgrnment refured;
to commit suicide; tObrefore it ought
to be murdered. :

The qaoestion whether you can
constitulionally legislate on thix’
subject involves the entire right of
self government. It covers the
whole ground between freedom and
slavery. The formation of the fam-
ily, marriage snd divorce, the legit. .
imacy of children, the succession to;
properiy, these are the most purely
private, domestic, and local of all
subjecta to which heman legislotion’
can epp'y; And it your right to con-
trol a pecple in these respects be
conceded there is nothing elee on
which your Jarirdiction can be de:
nfed. You can make your laws
zood of bad, as you please, and they’
are Ay binding one way &a the other.’
That they will be very bad is ngt a3y
iitle apprehension; fur you wHl be'
impelled by strong motives to legis’,

late without the smallest regard foz
the rights, Interests, wishes, or feel
e of the peaple concernad.

If you can forbid polygamy where
it is believed to be right, yoo can
force it on 8 communuty that holds
it in detestation. You can divorce
every man from his wife or wives;
whether be has one or many. You
can abolish the Insttotlon of map-
iiage ent'rely, strip aill men and al]}
women of thelr conjagsl righte, has-
tardise all thelr children, aud bring
on the reign of universal free love,
If yoa can imprison, disfranchise,
aod disgrace A man for marrying
‘he woman be llves with, there i»
00 reason ([ mean no legal resson
why you should not pationize nduﬂ
tery and honor the brothel.

This ommnipotent power of Con
grers, which makes and breaks th
matrimonial contract, extends to »
the relations of private life, That'
of parent and child neceesarily goes
with It; ancestor and heir fol
jiow, of  course, and by parity’
ot reasoning, master and servant
are included. Then why not dehtor}
and creditor, landlord snd tenant,
vendor and vendee? What sball
hinder you to take away the tests
mentary power, forbid administra
tion of a decedent’s estate, regu-
Iate all business, and atop all work'
except what you and your conatitu-|
ents approve? ,

To carry into effect the laws al-
ready passed, it i& necessary and
proper that you should have & police/
force com posed of spies and delators,
who will thrust themselves fato the
kitchens mnd bedchambers of all
families, employ eavesdroppers who!
will watch them at keyholes and
windows, or in defnnit of that
change the rales of evidence, (a5 s
committee of the Henste has actn-
ally Eroposed,) and compel the law-
ful husband and wife to testify|
agninst one anctber in contewptus
ous deflance of the great principles
which protect the aanctltres of the
family apd e at the bmals of eclvil
soclety. !

It is perfectly clear tbat if sour!
clalm to exclusive juriadiction be es..
tablished, s0 as to comprehend the.
power to punish men ana women for
msking family arrangements which’
you disspprove, you have authority
to define all offences: anything s &
arime which yem choose to call RO, -
and everything 1 Innoeent whial'
¥ou think proper to tolerate. Yo
may therefore make 8n entire crime-
inal ciue for them, and you may
make 1t a3 pernicious 88 you choose.’
It need oot be ¢'a terror 'to evil-do-
ers, or a praise unto them that do-

T

well,” if you with to have it othery




