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COURT OF THE UNITKD STATESB, IN
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e

By Frankiin 8. Rishards.

MAY IT PLEASE TR COURT:

In the discharge ot & solemn duty, ¥
stood in this august presence, at an
varly day of the present term, and
ssked for a construction of section

- three of the ""Edmunds Act.” Inthe
nime of a whole people who were
harassed by the dmost extraordinary
and conflicting judicial interpretations,
made by the lower courts,l appealid
o your Honors for a removal of the
doubts, and a dissipation of the mys-
teries, by which this strangely am-
biguous statute had been enveloped.

The decision of thls Court in
that cause, the Cannon case, was
most conclusive Bo far ag the

fate of that particulsr defendant was
concerned, but jt did not provide
agalnst future complications and op-
pressive constructions.

Qnce more I appear at this exalted
forum opon a similar misston. I fear
thut I can add no nes reasons to those
glven on the former occasion, why
titls gupreme tribunal! should grant to
the devoted people ¢f Uiah, a tixed de-
finition of this incompreliensible luw.
I can only pray this court in 1ts merci-
ful justice, to remove the stumbling
blocks, the snares apd. pitfails, from
the pathway of my people, and to shed
ilght along the way which muany must
travel in order 1o cosform their con-
duct to the requirements of this law.
If your Honors will do this—if yon
will but show what the law s, that it
may be understood and obeyed—whuit-~
ever may be the individoa! {ate of
Lorenzo Snow, the plaintiff in error
he will not feel that his jeopardy an
privation have been invain,

Mr. Snow, oa separate trials, was
convicted in the L)istrict Court of
the First Judicial District of Utah
‘Territory on three indictments for un-
lawful cohabitation, and the judg-
ments, each for the highest -punish-
ment allowed by lzw, were affirmed by

the Supreme Court of the Ter-
ritory and he fis now lmpris-
ohed in execution of the same. The

indictments are found under section 3
of chapter 47 of an act ot Congress ap-

roved-March 22d, 1882, which reads as
ollows:

‘*Sec. 3. That if any mele person in
a Territory or other piuce over which
the United States have exclusive juris-
diction hereafter cohabits with more
then one woman, he shzll be deemed
gullty of o misdemeanor, and on cou-
viction thereot shall be punished by o
fine of not more thano thiree hundred
dollars, or by imprisonnent for not
mole than six months, or by Loth said
punishments, in the discretion of the
court.,” !

One indictment charged cohabitation
with seven women 8s wlves in 1883;
another charged cohabitatlon with the
gaine women in 1884, and the third
charged cobabitation with the same
women during the eleven tirst months of
1885, ‘The triala occurred in the inverse
order of the time covered by. the in-
dictments, commencing with the in-
dictment {or 18385 and the numbers in
this Court do not correspond with the
order ot trizl, -

The questions In the first case tried
iovolve the constructlon and effect of

. the section of the act of Congress
above quoted and whul coustltutes an
oftencemnderit, also the evidence ad-
missible to prove it, and the mauner in
which -the questions involved were
submitted to the jury. The questions
arise out of objectlons to the sufflcl-
ency of the evidence uoder sald stat-
ute, ob{ections and exceptions to the
admission and exclusjon of evidence,
and to instructions given to the jury
and requests for lnstructions refuved.

The other cases involve the same
questiens, arising in the same way,
and each ot them aleo involves two
additional questions of general import-
ance, to-wit:

1st. Where the alleged cohnbimtioni'

has been coptinuows and at the same
pince and witb the same women, can
the cohabitution be divided into separ-
ate offences marked only by an arbi-
trary division of the time?

. Tiis ~question arises on the ruling o}
the court sustaining a demurrer to
pleas oi ‘the first conviction, and of the
tirst and second convictions, in bar to
indjetments in the second and third
CcaBes reagectlvely.

"~ 2d. Is the ofence of unlawful cohab-
jlation with more than one woman
compmitted Ly cohabiting with a wom-
an oot a lawiul wite, aud at' the sawmne
time having a lawful wife living with
whom there is no cobabitavion; and if
there is a presumption of cohabitation
with the lawful wife, is it indisputable
and incapable of being rebutted?

This questfon arlses on ap ibstrue-
tion to the jurIy ip the second and third
cases, which I will read xhenI reach
that point in mwy avgument.

Cur Irat assignment of error is: In-
sufliciency of the evidence to support
the conviction,

The whole record shows an utter ab-
sence of evideuce of cohabitation with
#uy woman except the wife Minuile,
and discloses the fact that the defeud-
ant lived exclusively with her and made
his home at ber house during the entire

* time charged in the indictment.

The marriages with the several wives
3d gal- = #lhea ot different periods,

the first, Adelloe's, occurripg more
thun forly years ago, apd the last
Milnnie's, ﬂf’teen years ago. Each of
the wives lived in her own home, con-
veyed to her by deed from the defend-
ant, dated in 1874,

Adeline and Pheebe occupied one
house,(which was conveyed to them in
%arts) and had s¢ lived for ten vears.

heir house was from a third of a mile
to half & mile .distant from that in
which Mr.S8now Hved with Minnie.
Mary dwelt {n & separate house and
had 50 lived for ten yeirs or more, Her
house was about half a-mile from Min-
nie’s. Sarab, Harriet, Eleanor and
Minnie had resided in the adobe hopse
cilled the **0ld Homestead," each in
ner own part, and the defendant had
also lived there until some time in 1881
or 1882, when he and Minnie moved in-
to the brick house on the same block,
where he lived exclusively until his iu-
dictment. Since Minnoie's removal from
the oldlhomestead, Sarah, Harriet and
Eleanor, with their families hauve occu-
pled it, each living in the part con-
veyed to her. The old homestead
frou!s east on Main Street, which runs
north and south, i8 about twenty feet
from the street, and from the gate jn
front of the honse a path leads north-
erly and westerly, passing partly
around the east and north sides of the
house to the northwest corner of it,
and contiuning thence Tortherly
Ebrough n gate in the fence between
the old homestead premises and the
brick house premises, owined and oc-
cupied by Miunie. The brick house is
00 aneust and west street, fronts
oorth, and is 60 to 70 yards from the
old homestead, but on ihe suine block.

Your Honors cau see from the dia-
fram [indigating] where these partics
ived, und I wiil now endeavor to tell
Eon what the evideace disclosesus to

ow they lived. . |

Thuere isno evidence that the defead-
anot ever saw either Adeline or Phumbe
duriuy the time charged in the [ndict-
ments. He lived with'Minnte in the
brick bouse. The evidence to show
cohabitation with Sarah, Harriet, Mary
and Eleanor, orone of then, is in sub-
stunce this:

He calied on Mary and her family
*ag upy other gentleman friend,” four
or five times during the eleven months
of 1885, and remained from half » min-
ute to half an hour. These calls were
in the daytime, and he had not eaten or
slept in the house mor been there at
night. This leaves the occupants of the
old homestead, Saral, Ilarriet and
Eleanor, i

He calied two or three times on Sa-
rah and her family, and remained half
an hour—possibly an hour—during the
day. I)id not ext or sleep in the house

the year 1835 with the manner of living |
prior thereto.

In objecting to the evidence the at-
tention of the court was culled to the
fudictments for 1883 and 1884, and the
_court beld that it would take judicial
ootice of them and not require them
:? be offered in support of tue objec-

on. .

The evidence was net only admitted,
}Jut ibe judge charged the jury as fol-
OWS :

“If there is evidenge that the defendant
had inarcied the women, bad been (ving
with them as ifs wivea before the offence,
it may be considered by the jury as adding
welglt 1o any ¢circnmswwnees proven, polnt-
ing te unlawrful cobabitation during the
time the offence is charged.”

The statute, under which Mr. Snow
wad indlcted, hus been construed to
nean a cobubitation with more ihan
one woman as wlves, or upder the
claimor color of & marriage relatloun.
There were two things for the prose-
€¢Llor to prove: The claim or colorof u
murriage rejation, and the cohabita-
tion—the latter being the body of the
offence, the former only relating to the
stutus of the person com:nitting it. It
Is not disputed thut, &5 to such status
of the person,eyidence would be grop-
er covering auy pumber of years,thoosh
separate 1ndiciments were pending,
and that such evidence would violale
oo rie of luw. The plalutiff in error,
ut the opening of toe trial, admitted
the stutus snd the *‘holding out'' of
the women a8 wives in the broadest
terms, as i1his gquotation frowm the
record shows: *-Lle deteadant by nis
counsel udmitted before the courtand
ury that he had been married to all
the women named in the indictment
the last marringe belng in 1871, aw

if he can, and proof of the birth of f
children In Utah is taken as evidence
of cohabitation.

fu wpe Canoon case (116 U.S., p. 71,)
it was held not to be error to exclude
proof of non-sexual interconrse. We
understand that ruling ia not based on
the ides that the proof is:immaterial
in allcases, botjthat the admitted facts
in the Ustuon case constituted cokab-
itatjon irrespective of the fact ot sexual
igtercourse, and that the admission of
the evidence could not have xelped the
defandant’s case, and its excluslon
could oot injure it.

In this case there were no suck con-
clusiye facts, The plaintif in error
bad not lived in the saiwe house with
motre thau one woman. Ile claimed
und the evidence showed, thut he pad
merely visited, and had not lived with
more than one, and it was a question
of fuct tor the jury whether those visits
were made in good faith and for the
purposes claimed by the Ilzlaint.iff iner-
ror, or whether he was In fact living
or cohabltlag with the women, It was
therefore proper for the pluintiff fn
error to show to the jury the character
of those cails or visits, what ovecurred
and what did not occur, and especially
that 1o such decisive act took place ns
would convert those visits into cohab-
itation. "The natnre of the visits und
the purposes for which they were made
were involved, and from the admission
that the women were his wives the

|

jury may have drawn unfavorable in-
ereuce to the testimony will show that

there was no evidence from which the
Court, as a wmatter of fact aud Jaw,

piyving the decision in the Cannon case.

that he never was divorced {row
elther; ond ever aince the respective
marriages has claimed each of sald
women 85 his wile, but did not admit
that he bad eohabited with more than
one of them during uny part of tihe
tiine charged in the indictment.”

This reduced the issue to proof of the
cohabitation during the time charged,
and gave the prosecutor no excuse for
offering evidence of prior cohabitation

The argument of opposing counsel
fllustrates the hardship to the defewnd-
ant of this ruiing. He insists thut the
testimony of Mr: Snow's wives should
show that ‘*he had become to them as
other men.’! How could this have
been dope in a wore effectlve manper
than by their testimony upon thls very
poigt? 1Itistrue that Mary eaid, *‘he
called as any other genticinan friend,”
but, when pressed by the defense to u

to show the statns of the parties, or
the ‘*holdineg out’’ us wives.
The general rule that, to aid in  con-

ofense, cannot be shown to defend-
ant’s prejudice, I8 well settled. Mr.
Bishop iu his work on Criminal Pro-
cedure, Sections 1120 and 1133, says:
“QOn  trial for 2 particular crime, the
State canpot aid the proofs azuinst the
defandant by showing llim to have com-
mitted anotber crime.’’ * ¢ ‘*Noteven
ou cross examination can his case be

and was not there in the evening or at

night. He was geuerally occupied dur-
ing these culls fn business conversa-
tious with Alvimms (s son), wiho was
assistant munager in the co-operative

store of which the defendant was su-
perintendent; but Mr. Snow ulso made
inquiries about the wellare ol the
family.

He had called on Hurrlet and her
famlly two or three tlmes to inquire
conceraing the children and to learn of
their wellbelng; and on business with
Frank, a son, who was engared in mar-
cantile pursuits, He stayed a few
minutes each time, snd gst down from
half a minute to perhaps half an hour.
_He called on Eleanor and her fam-
ily two or three times i 1885, remain-
ing from ten to Hfteen minutes eusch
time, but did not eat or sleep there.

This is the whole evidence to show
cohabitation in 1883, aud there was lesy
-evidence of 1t in 1833 and 1884,

There was no room kept for him in
any house except Minnie’s. There he
ate, slept and stayed wben at home.
His malil sud business papers came
there; his personal clothing was kept
and cared for there; god no indication
existed of a home or habitation at any
olher place. Not only was it the fact
that he lived exclusively at the briek
house with Minnle, but it was also the
understanding aud repute im  the
ueizhborhood that he bad so lived,

I confidently submit that such a state
of facts cannot consuitute a crimipal
cohabitation with more than one wom-
an, There was infact and In law no
cohabitution with auny woman but
Minnie, and therefore the evidence is

insufficient to sustain the conovietion,
1 bave, in discussing this pojut, dwelt
more particularly upon the evidence in

prejudiced with the jury by testimony
1o auy irrelevant guitt.”” And tbis is
the settled ruje ofluw as shown by the
authorities cited in our brief,

The exceptions to the rule do not re-
late to the proof of the fact or act con-
stituting the offense, but onily 1o the
questions of knowledge, purpose,
walice or intent, where gucn tuings
charucterize the act and are necessury
te muke it criminal or to enhance its
criminzHuy. The casescited by oppos-
ing counsel xo to this exteat but no
further, and, in his urgminent on
another branch of the ¢ase, ne has con-
ceded the very poiot for which we are
here contending.  After quoting liber-
ally from the aulborities he says:

deduced thai there mizht be uny num-
ber of indiciments against a party for
eliher of the offenses named, but that
ne one indictment could be supported
by evidence which Lias been introduced
under uny of th'e others.”

If counsel has stated the law cor-
rectly upon this point, and he certainly
hus, then it necessarily follows toat
tiiere was error in admitting tois evi-
dence to prove the only fact in issoe,
and in glviog 1ostructions to the jury
that they ight consider it. Theusuoxj
Lest as to whether one action or pros-
ecution is & bar to another is whether
the sawe evidence would prove or tend
Lo prove vach case. Here there were
separate indictments for 1883 and 1684,
for the same acts which were prover
10 procure a conviction for 1835,

Mr. Justice Miller: Suppose there
was bu* one indiciment, that for 18357

Mr. Richarads: Then [ say the pros-
ecution might have Introduced evid-
ence ot what occurred in 1833 und 1854,

the case first tried, because It is the
strongest of the three cases agzinst the
defendant.

Mr. Justice Harlan: There is evl-
dence that he claimed the womenas his
wives, is there not?

Mr. Richards: Yes, sir; he admit-
ted that they were his wives and that
be had cleimed them as such. [ shall
conslder the effect of that admission in
my next pelnt, but, certainly, it
!:lone could not constitnte cohabita-

on. :

Mr. Justice Hatlaus Whatdo you say
-cohabitation consists of; what does
cohabitation mean?

Mr. Richards: I say precisely what "
Jyour honors said in the Canpon case,
that cobabitation ineans
gether as hustund and wife. Andto
violate thls statute o 1mau must so live
¥ith more than one woman.

A3 wmy illustrious cotlespue will have

+

‘|occasion to refer to the evidence, dur-

ing bis argument, [ will pass on to the
secoud assfgnment of error.

We contend that the court erred in
admitting on the trlal for cokabitation

1883 and 1884, and prior thereto, when

indictments for 1833 and 1834 were

pending before the court.

The evidence so adwitted oxtends|
through the entire case, and includes a{

comparison of the manner of Iirir~*-

liviug to- | Years.

in 1835 evidence tending to show co- [€DCe thet no sexups] intercourse had
habitatioa with the sume women in |taken place with auy of the women ex -

becuuse there was but one offence
| ¢harged. DBut I most emphatically in-
9jst that & person caonot legally be
Iconvlcwd of toree separate offences
upon the game evidence introduced fn
three separatle trials. Both law and
}ustice forbid such athiug; and yet it
wi3done in these cases. Un the trjal
for 1883 tha Court admitted evidenee of
what oceurred in 1393 and 1884; on the
trial for 1384 the evidence as to 1833
und 1884 was used the kecond time to
rocure & conviction; and on the tral
or 1843 the same evidence a8 to what
occutted in that year was used the
third time,
Mr. Justice Field: It may be that
the same testimony covers the three

Mr. Richards: It Is uttérly incom-
prehensible to me, noder the authori-
ties ag I read them and the prigeiples
of law as I understand toem, that the
Bame testimony cuu be psed three
times to convicta person of three dis- |

|tinct offenses. Buot I pass on tothe;

uext point fn my brief.
The Court erred 11 excludlog evid-

cept one.

. This Court has decided that proof of
sexual intercourse need pot be made
by the prosecutor aud Is ot essential
Lo the offence. It hasbeen held, how-
ewat. that the prosecutor may prove it,

‘‘From this practice it is clearly to be

more specific  statement, she was
stopped by the Court at this most im-

1h | portant point and forbidden to*un-
victing a person of one offense the| swer.
commission of another though a like)

lows:

Second Request. “The term eohulit
menns "live with' or *dwell with,” and in the
act nrder which the defendnnt is indicted
means 10 *live with ns wives.' "

‘Third Reguest. **l'o constitnte cobabiin-
tion there muet be snch a rreqluency or
regutarity and wanner of association of a
min and woman as to amount (o i living to-
zether and distinguish the itesocsation from
mere visits, and su long us there is not a
living together ocensionnl visita do not
amount to eohabitation.”

The conrt refused these requests
severally, and vave no eqguivalent in-
struction or aoy instruction which
would clearly call the attention ot the
jury to what constituted cvohabitation,
or that toe partles must io any munner
live together to constitute 8 cohabita-
tion.

‘The court charped a8 foilows and the
plaintiff in error excepted: .

“Jt is not nccessary that the evidence
shinuld show that the detendant aud these
women or citherof them oceapied the same
bed, slept in the same room, or dwelt under
the same roof ; nelther 18 it necessary thut
Lthe evidence should show 1hat within the
dme mentjoned in the indictinent the de-
fendant had sexnal interconrse with either
of them.

habit and repote Of marriage?

“The offence of cohabitatlon is complete
when aman, to all outward appearances, is
living and associating with two or mare
women as wives.

*1f the conduct of the defendant has been
such us to lead to the belicf that the partes
were fiving #s husband und wife live, then
tbe defendant iz gnilty. ™

Mr. Justice Field: If a man has sev-
eral wives, aud he does not live fn the
same house, does that prove that they
do not cohuabjt together? Unless he
keeps a horemn he must keep them in
separate buildings.

Ir. Richards: Whlle it may not
prove that they do not cohabit, it cer-
tainly does not prove that they do co-
hablt. Itis, your Honor, for the pur-
pose of tlnding out what constitutes
cohabitation that | am bere with these
cases,

1o four sentences the court gave one
negative deflnitiou, that is, told the
jury what was not necessary to the of-
fence, and thiree separate aflirmative

was acked with what wus glven. Qc-

the women who lived

in error claimed before the jury that
thosu calls were mere visits, and ino

instructed as to the meampg of the
word **cohabit,’’ aud what svculd con-
stitute cobabitatien. The evidepce
showed that he had not eaten Or slept, |
or passed an eveniog or & day ln the |
house of any of ihese women, snd

there was ut least a fair quoestion of

fact L0 go to the jury.

The negative definition of the judge
did not meet the case, sud, though
some of it was correct, the statement
that they need oot dwell in the same
bouse was ut least misleading, and not
an answer 1o the requests. It may be
conceded thatcohabitation is pussible
without'dwelling in the same house,
but there was uo cvidecce in this case
calitng for the instruction, end the
inr;‘ could only have understood that
ivipg in separate honsés apd hoelding

could suy there had been cohabitatiou, |
Dut that the jury must pass upon the | where none exist, or to reconclie pro-
question, heuce the Conrt erred in ap- | positions by mere argument aud infer-
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out the women as wives was sufficient.

The first affirmative delinition is:
Were they living la the **hablt and re-
pute of marriuge?” The repute of
marriage, and 1warriage in fact, were
oot disputed. The habit of warriage
was 4 vague general expression from
which the jury could get oo informa-
tion a5 to what was cobabluation, and
was only a repetition of the substance
of the word cohabitation without aid-
inzin {ts interpretation. The second
aflirmative definition did not snbmit to
the jury whether there was a Jiving to-
gether, or colisbitation, which was the
fasuable fact, but snbmitied the pro-
bative fact whether there was tiae out-
walrd appearance of cohabitation, and
did not specliy to wbom such appear-
ances must be known, The differences
between the requests and this deful-
tion are pojnted, and the instruction
had 4 tendency to nislead the jury as
to what wuas the issuable fact to be
found.

In the case of Livipgston v, Mary-
land {7 Cranch) Mr. Justice Story in
dellvering the oploion of this court
said: **The prae‘cr of the plaintifs in
tho fl{th exception was for o direction
that under all the circumstances of the
case there wus no such conceulmeut as
would avoid the plalntiffs’ right to re-
cover. And }f, in point of law, the
plaintiffs were entitled to such direc-
tion, the court erred in their refusal,
although the direction atterwards
given by the court might, by inference

ferences as to what occorred. A ref- |and arrument, jo the opinion of thls

court, be pressed te the same extent.
For the ant}‘ has a rightto adirect aud
positiveinstruction: and the jury are
not to be left to believe in distioctions

ence. It would be a daogerous prac-
tice, and teod to misiead 1nstead of ¢n-
lightening a jury.®?

s [he Supreme Court ¢f Copnecticut
in the cuse of Morris v. Platt, (32
Conn.,} says; /'The court d'd notcon-
form to the request. The charge uas
viven informed the jury what 'the great
principle’ of the law of self-defense is,
und correctly: but that was not all to
which the defendant was entitlea. It
is not for juries to apply ‘great princi-
ples’ to the particular state of facts
claimed and found, apd thus muke the
law of the cuse. When the facts are

“The question is, were they living In the | that belief

admitted, or proved and found, it is

The court erred in refusing instrac- | for the court to say what the law as
i tlons asked by the defendaut as Iol-l

applicable to them is, and whether or
uot they furnish a defense to the ac-
tion, or a justitication for the lnojury, if
that be the issue. And so where evi-
dence is offered by either party to
prove a certain state of fucts, upd the
claim is made tha! they ure proved,
and the court is requested to charge
the jury whatthe law i3 as applicable
to them, snd whut verdict to render it
they find them proved, the court must
comply. This is not vniy the common
law rule, but it is carefully and ex-
plicitly dectared in this state by
statute.'’

The third affirmative definitlon gives
in this case seems clearly erroncous:

"If the conduct of tho defendant his been
snch as to lead to 1he belief that the partivs
wure living as husband aud wife live, Lhen
the defendant 18 gmilty."”

The Issue was whether the plalotif
in ¢rror hud in fac® cohabited with
more than one woman, and this fact
was to be found «beyond a reasonibie
doubt. Thedefendant asked the court
to say to the Jury thut the paries
must have Itved together. The court
refused to 8o lnmstruct, but said
that if the Jury found thal sowe
one mirht bave been jed 1o

jt was euwouzh. Who
is to be led to that belief? 1f it
be interpreted to mean that the jury
must be led to the bellef, it is stil{ er-
rogeous and would mean *if you find
you are led to thls belief by the evi-
dence the defendaut is gullty.*”

Fonrsh request. **The defendant, though
living wnh oue wife, could luwiuily
visit anorher nud her  children
at  reasonable times and for Juwful
purposes, and the purposcs of jngnlrin;
concerning Lhe health and wellure ol suu
other wife and his children Ly her, of pro-
viding for their support, and the education,
employment, and bus:mees of the childrea
pwould e lawful. He is not required to
bircak off friendly relations with any of his

|

detinitions, and the state of the evi-|query
dence is important jn comparing what |at alf

wives and may attend friendly or sécial or
religious meclings at Lbeir houses.”

This request met every aspect of the
evidence in the case and the defend-
ant's claim of the purposes of his

visits. It hecan visita plural wife
ali, we submit that it should have b&
given.

And this brings us to the important
: Can 4 man visit his plursl wife
without vielatlnyg the provisions
of this section? Shelis the mother of

caslonal and quite rure calls or visits on | his children and, in additiou to his
in separate |moral obligation to support her and
houscs was all that was shown, auod |them, to provide for their education,
some of those visits were to sons of [and moral traiaing, there is the legal
the women on busiuess. The plajutiff|doty to do all tbis imposed wupon him

by the same act which probibits co-
bubitation. The children are a5 3 rule

that view asked that the jury might ke !ut the mother’s bome, and necd Lae

combined wisadom apd solicitude of
both pareots to rear and fit them far
the vocutions aud pursuits of life. Cao
it be possible that Congress intended
Lo prevent the parents from ever con-
ferring together upon :such impostant
issues or to conpel them, after sustain-
ing these close relations tu each other,
to sacrifice the vital interests of thelr
oftapring and become as utter strang-
ers? Does the lnw forbid them such
assoclation and {ntercourse us wonld
have been proper f{f they had never
been more Lhaw ordisary fricuds, aud
08 s now Decessary to the weilare of
the children? -Does the law, iz
making it the duty of the father to
care for histofspring, also regufre
that he should tear them Irom
the mother’a bosom and send them bé-



