father, whether ascknowledged by him
or not, provided it shall be made to ap-
pear to the satisfaction of the court
thut he was the father of such illegitim
ate child or children.??

While this statute is an innovation
upon the common law, and in some
particulars & noveity in legislation, we
peresive no objection to its valldity.
By section 6 of the act of Beptember 9,
1850, 9 Stat. at Large, 453, establishing
a territorial governmeunt for Utah, it
is provided: ‘* Chat thelegislative power
of sald Territory shall extend to all
rightful subjetta of legislation, con-
sistent with the Constitution of the
United Statesund the provisions of this
act; but no law shall be passed interfer-
iny with the primary disposal of the
s0il; no tax shall be imposed upon the

roperty of the United Btates; unorshall
fhe lands or other property of non-resi-
dents be taxed higher than the lands or
other property of residents. All the
laws passed by the legislative assembly
and governor shall be submitted to the
Congress of the United Btates, and, if
disapproved, shall be uull and of ne
effect.”” With the exceptions noted in
this ssction, the power of the Terri-
torial legislature wag apparently as
plenary as that of the legislature of
n Btate. Maynard vs. Hill, 126 U. 8.
204. The distribution of and the right
of succession to the estates of dzceased
persons are matters exclusively of
State cognizance, and are such as were
within the competence of the Terri-
torial legislature to deal with it as it
saw fit, iu the absence of an inhibition
by (ongress. Tndeed, legislation of
gimilar deseription is by no tneans un-
precedented. By the aws of many
Btales natural childreu are permitted
to juherit from the mother, aud also
from the fathsr in case of the after
murringe of their parents, or where
there are no lawful children, or whetre
an adoption is wmade in due form, or
where recoguition is made by will.
Andg if the gquesiion of parentage be
satisfactorily settled, there would seem
to be power inthe legislature to gndow
even the children of an adulterous in-
tercourse with inheritabie blood from
the father.

Legislation admitting illegitimate
children to the right of succession is
undoeubtedly in derogation of the com-
mon law, and should be strictly con-
strued, and henee it has generally been
held that laws permitiing such
children, whose parents have since
married, to inherit, do not apply to the
fruits of an adulterous intercourse.
Bams va. Sams’ Executors, 85 Ky. 396.

But, while it is the duty of the courts
put a construction upon statutes,
which shall, so far as possible, be con-
sonant with good morals, we know of
no legal principle which would suthor-
ize us to pronounce a statute of this
kind, which is plain and unambiguous
upon ifs face, void, by reason of its
failure to conform t0 our own stand-
ard of social and moral obligations.
Legislatures are as competent as
courts to deal with thesesubjects,and,in
fixing a standard of tileir own, are be-
yond our control, Thus in Brewer’s
Lessee v. Blougher, 14 Pet. 178, 198, it
was said by Mr. Chief Justice Taaey.
gpeaklog for this conrt, that the wvx-
pediency and moral tendeucy of a simi-
lar law was a question for the legiala-
ture and not for \his court; and it was
held in that case that a statute of
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Maryland, endowing illegitimate chil-
dren with inherituble blood, applied to
such as were the offspring of an in-
ceatuous connection.

Tt is true that the peculiar state ot
society existing at the time this act
was pasesed. and still existing in the
Terrvitory of Utah, renders the law of
this kind much wider in its operation
than in other States and Territories;
but it may be said in defense of this
act that the children embraced . by 1t
are not responsible for this state of
things, and that [t Is unjust to visit
upen them the consequences of their
parents’ sins. To recognize the validity
of the act Js in the nature of a punish-
ment upon the father, whose estate is
thus diverted from its natural channel,
rather than upon the child; while to
hold it to be Invalid isto treat the
child as in some sense an cutlaw and a
pariiceps criminis. ’

it is contended by respondents, how-
ever, that even conceding the validity
of thisstatute, it was abrogated and
anpulled by the Anti-Polygzamy Act
of Congress of July 1, 1862, 12 Btak.
at Large, 501, the secoynd section of
which annuls by title the ordinance
for the incorporation of the Mormon
Church, and then adds: ‘A nd all other
acts and parts of acts heretofore passed
by the said legislative assembly of
the Territory of Utah, which es-
tablish, support, maintain, shield, or
countenance polygamy, be, and the
sams herehy are, disapproved and
annulled: Provided, That this act shall
be 50 limited and construed as not to
affect or interfere with the right of
property legally acquired under the
ordinance heretofore mentioned, nor
with the right ‘to worship God accord-
ing to the dictates of conscience,’> but
only 10 annul all acts and laws which
establish, maintain, protect, or coun-
tenance the practice of polygamy, etc.
Ap this act was passed before the death
of Thomas Cope, aud of course befors
descent cast upon his children, it ap-
plies to this ease if the argnment of
regpondents be sppund, The question is
theun presented, does the Territorial act
of 18562 ‘establish, support, maintain,
shield or countenance polygamy? It
clearly does not establish, support or
maintain it. Does it shieli or coun-
tenance it? It does not declare the
children of {)olygamous marriages to be
legitimate; in fact, it treats them as
illegitimate, or rather, it does not, ex-
cept by indireciion or infereuce, men-
tion them at all; but it puts all illegiti-
mate children, whether the fruits of
polygzamous or of ordinary adulterous
or illicit intercourse, upon an equality
and vests them with inheritable blood.

Nothing is better settled than that
repenls, and the same may be said of
annulments, by implication, are not
favored by the courts, and that no
statute wlll be construed as repealing a
prior one unless so clearly repugaoant
thereto as to adinit of no other reason-
able construction. McCool v, Bmith,
1 Black, 459, Bowen v. Lisase, 5 Hill,
221; Ex parte Yerger. 8 Wall, 85, 105;
Furman v. Nichol, 8 Wall, 443 United
Btates v, Bixty-seven Packages,17 How,
85; Red Rock v. Heury, 1068 U. 8.,
598.

! In ordertosubjdct the Territorlal act
of 18562 to the apnulling clause of the
act of Congress, its tendency to shield
or countenance polygamy should be

direct and uvomistakable. No law
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will be declared vold because it may
indirectly, or by a poesible and not a
necessary construction, be repugnant
to au anoulling act. Its direct and
proximate results are alone to be con-
sidered. While, as before observed,
thge act may have been passed in
view of the existing state of things,
and as an indireet method of
recognizing the legitimacy of poly-
gamous children, it has no tendency
in itself to shield or countenance poly-
gamy so far as it applies to children.
Leygislation for the protecltion of chil-
dren born in polygamy is not neces-
sarily legislation favorable to poly-
gamy. ‘Fhere is no inconsistency in
shielding the one and in denouncing
the other as n critme. It has never been
supposed that the acts of the several
Btates legltimating natural children,
whose parents intermarry after their
birth, had the slightest tendency to
shield or countenance illicit cohabita-
tion, bot they were rather designed to
protect the unfortunate children of
those who were willing to do allin
their power towards righting a great
wrong. 3o, it the act iu gquestion had
been passed in any other jurisdiction, .
it would have been considered asa
perfectly harmless, though possibly in-
discreet, exarcise of the legislative
power, and would not be seriously
claimed as a step towards the estab-
lisltment of a pelygamous system.

Aps this aet anouls only such Terri-
torial laws as shisld or countenance
Jbolygamy, if we sustaln the counstruc-
tion urged by the respondents here, it
must necessarlly follow that the chil-
dren of polvzamous marriages would
be deprived of their power to inherit
[romn the father, while the offspring of
other illicit relations would be left to
inherit under the act. This would
seem to be at war with the intent of
the legizlature,

But whatever doubts there may be
regarding the proper construction
of this act, we think they are dis-
pelled by = scrutiny of the subseguent
legislation upon the same subject. 1u
1876 the legislature of Utah, being
evidently in some doubt asto the pro-
per interpretation of the Congres-
sional act of 1862, passed another act
declaring that ‘‘every illegitimate
child is, in all cases, an heir to its
mother. [t is also heir to its father when
acknowledged by him.” This was
followed March 22, 1882, by an act of
Coogress, commonly known a8 the
Edmundes law, 22 Btat, at Lmrge, 31,
which, while provlding for further
punishment for polygamy and its ac-
companylogevils, in section 7 express-
ly legitimates the issue of poiygamous
or Mormoen marriages born prior to
January 1, 1888. Ifthe Territorial act
of 1852 be open to the charge of shield-
ing or conntenancing polygamy, much
more a0 18 this uct, which not only
admits polygamous children to the
right of inheritance, but actually legi-
timates them for ail purposes. The
law remained substantially in this con-
dition until Mareh 3, 1887, wben the
act of Congress known as the Jd-
munde-Tueker law, 24 Btat. at Large,
635, was passed, the 1lth section of
which provides that “‘the laws enacted
by the legislative assembly of the Ter-
ritory of Utab which provide for or
recognize the capaclty of illegitimate
children to inherit, or to be entitied to
any dlstributive share in, the estate of



