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in offlce should be filled unlees other-
wige provided by law. The question ie,
was it otherwise provlded by law?*! The
statute referred to iz as fullowa: A
general election shall be held vn the
first Tuesday after the first Monday in
November, in the year 1882, and
biennially thereafter on the same day,
at which election all exlsting vacau-
cles in offices, and all offices the terms
of whichb wlll expire before the next
general election thereafier, shall be
fiilled, unless otherwise provided by
law.?* This act regavded the offices
substantiaiiy ae vacant, for the purpose
of being filled when a person held over,
There was a law expresaly providing
for theelection, where tbere were any
existing vacancles, or where the term
wolild expire before the next general
election. ['he court eaye:* ‘The relatoer
having been elected hie own successor
In 1882, his seconmd term of mervice
must be deemed to have commenced
at the regular period in 1882, He
could not, by holding over, after the
expiration of his first term, and failure
to qualify, until one year of hie second
term had passed, extend the latter
term, or make his second term com-
mence at an irregulsr period.” It
geems that he wag elected at the regu-
lar time, but bhe deferred qualifying
for one year, and olaimed in conse-
quence of his not qualifying for one
year that his termn Jdld not commence
until that time. The court says he
cannot extend bis term in that way.
He was ln office, and it was his duty
to qualify, but if he did not qualify,
hia term commenced just the same.
The case in not analegus to the vne in
point.

PlainiifF also relies upon Bawyer va.
Haydon, In the 1at Nevada, page 64.
The contest was as to the oflice of the
gmaecutlngnttorney. The one in of

ce resigned und the respondent was
appointod and entered upon the duties
of pffice. An eleciion was held and
the plaintiff received the majority of
the votes. Tue polnis necessary to

reter to are: “Itis urged on the part of |

the appellant, ‘first, that the general

policy of the Tervitorial lawe was to;

make all vffices elective ag far rs prae-
ticable, and wheu a case of neces«ity
arose requiringthe temporary appolut-
ment of an electivé ofticer, that ap-
pointment should not extend, and was
Dot by law intended to exterd, beyond
the next general election, when the
penple would have an opportunlty of
electing. Second: That the law, hav-
ing vested the peuple with power to
elect prosecuting attorneys for the full
term, they would have the }Iright
without any epecial statute on the eub-
ject, when unesembled at a general
election, to fill any vacancy in that
office that might then extst, and also
to elect an officer to Al the unexpired
term, when the vacancy had been
temporarily filled by the county com-
missloners.?? In thaf case, before the
term expired, it veems, a general elec-
tlon occurred and the plaintifl was
elected at that generalelection, notat the
end of theterm. The courtsays: ‘‘The

uestion then resolves itself into this:
c(l}nn the people, by virtue of an Inher-
ent right in themeelves, when nasem-
bled at a general election, elect an
officer for a fractional term, when the
statute law authorizee them to elect for
the full term, but ia silent In regard to
the election of such officer for the frac=
tional term.”?

THE DESERET WEEKLY.

‘‘But we think no eourt or judge has
gone so far as to hold that the people
might hold ai election or vote for any
particular officer at a general election,
unlees special provision was made for
electing sueh officer for the particular

term to which he was seeking
to be elected, either in the
consetitution - or some atatu-

tory enactment. For an able and
lugid argument on these polnts we
would refer to the opinion of dMr. Jus-
tice Baldwin, in the care of McCune
ve. Weller, 11 Cal., 43. The court inp
this case, however, usesthis language,
It would apply, however, to an officer
appolinted: *‘In this case, had the law
of 1862, after providing for the election
of a prorecuting attorney for two years,
gone on in the pame law to provide
that in the case of vacancy the county
commissioners should fill that vacancy
until the next genetral election, and no
special provision bad been made to
fill it for any period reaching beyond
the next election, perhaps it might be
said here was a case where the legis-
lature had, by direct language, con-
ferred upon the electors of the county
the right at the general election, bien-
nially, to elect a prosecuting attorney,
and bad, by implication, conferred on
them the power to elect for a fraction-
al term.” The case in hand is omne In
which there was pno vacancy, where
the person holds over by virtue of the
law, There is no vacaney and no ap-
pointment or right to appoint.

The State vs. Dodson, Northwestern
Reporier, volume 31, page 788, is
cited. The court says: ‘‘Charles W,
Meeker was elected to said. office,
qualifled, and entered npon the duties

thereof; that on the 6th day of
March, , 1888, the said Meeker
was, by the board of county

commissioners of waid county, legally
removed from paid office for cause,
and that on the same day the respon-
Jent waeg duly appointed to said office
by sajid Board to fill the vacancy
caused by the removal of sald Meeker;
and that eaid respondent duly quali-
fied and entered upon -the duties of
the office, and hae continued to fiil
the same hitherto.”” It isseen that
there was an actual vacancy, a vapnn-
¢y in fact, The court eays, ‘‘The
points presented and urged by
the respondent may be stated ns
follows: (1) That npo election of
clerk of the District court in and for
aaid county could be legally held atthe
genera) election of 1886,” Because it
was not the regular time for electing
the clerk, but was a general election.
Butthe court refers to the law and
8ays, “Section 101 of the same chapler
provides that every civil office shall
be vacant, upon the happening of eitber
of the following events, at any time,
before the expiration of the term of
suchoffice, as follows: (1) The resigna-

tion of the incumbent. (2) His
death, ('3’) His removal from of-
fice, etc.”” “In this case there

was a reslgnation; the law provided it
should be vacant. Bection 105 pro-
vides that appointments under the
provirions of this chapter shall be in
writing and shall continue until the
next eiection, at which the vacancy
can be filled, and until a successor is
elected and qualified, etc. Bection
107 provides that vacancies occurring
in any Btate, judicial district, county
iprecinet, townehip or any public

elective office, thirty days prior to any
general election, shall be filled thereat.
To apply this provision to the case at
bar, had Meeker been removed lese
than thirty days before the general
eleotion of 1886, that election would
have been one at which the vacancy
caused by hisremoval could not have
been filled, not because of any
peculiarity in the term of office, but
be¢ause of the langunge of the section
last above quoted. But u8 the oftice
became wacant, thirty days be-
fore said elegtion, it was aDb
election at which maid office could
be filled. I thus bave reached thevon-
clusion, ard from it I see Do escape,
that a clerk of a district court in and
for Saline county could be legally
elected at the general election of 1886,
whose term of office would expire in
the monoth of January, 1868.» Of
course the (aw there expresaly provides
for the election. But tﬁu- trouble with
this caseis that this section relied upon
provides that a vacancy shiall be filled
by appointment until the next general
election, and at that next general
election it shall be filled by election
until the end of the term, but there is8
no vacancy here. There was no vacan-
cy that authorized an appointment,and
hence this law does nut apply, because
it expressly says: ““The (Jounty court

i of the counily where such vacancy oc- .

ours shall have power to fill such
vacancy by appointment, untll the
next general election,’’ but there wa8
no vacancy in this cose. The law had
filled the office, and the offlcer in it
was holding by virtue of the law; he
was there lawfully and had the right
to hold until his successor was elected
and qualified, and then po vacancy
will pccur because the successor wil
tnke office just as his successor would
have taken it if the election had beeD
held on the 1st day of August, 1888, "f"
the proper time, and his successor
qualified in ‘the following Jung
1889. There was no election 1Y
1888, and in June, 1889, there W8S
no authority to hold an election, be-
cause there was no vacancy, and
same a8 to 1891. There had been 0O
appointment made, and there was DO
vacancy, and the appointed in ofiice 88
an officer held over until his successo’
was elected and qualified. By electiod
of an officer it means a legal electio
an officer elected by law. Here thef®
was no election provided for in Augus:
1889, or in 1891, elther expressly oT by
implicatiou, because there was no ¥4~
cancy. I see 1o escape from the (‘0':
olugion tbat the present incumbell’s
Mr. Hardy, holds over u“d.‘il
the @atatute, and that bhe W]d
hold until his successor is 819‘3“1’,
at the general election tn Augudt
1892, and he is qualified, unless a
legrisiature changen the law or & vuean®
cy oceurs by death, resignation T®
moval or other dirability.
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I have just returned from Wﬂl’"dB
on the rajlroad in the Booa Gral Di
which is thirty-five miles nﬂrt%h}.
(olonia Diaz, in the State of N
hnaua, Mexico. While I was the o
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curiosity whiech I think Widll };;e p 1o
esting to many of your readers.
Jocatod half a mile south of Mexic

guard eamp and it te similarin 8pFe '



