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act as originally passed by the
Lugislature. Audunderthe author-
ity of the Act of Jungress above re-
cited, this board was appointed by
the Utah Commission fo act as a
canyassing board, to canvass thej
votes of the August election, held
for the election of county officers in
the several counties of the Tercitory
of Utah.

The boatd of canvassers have had
before them what may be denomi-
nated, for the purposes of this
opinion, contests arising over the
canvassing of the vote of Salt Liake,
Weber and Box Elder Counties,
and the contestants have been repre-
sented by counsel of great ability on
both sides, and all the ¢uestions
that- have arisen, or, as it would
seem, that possibly could arise, have
been argued with distingnished
ability before theboard. And I now
come. 80 far as [ amn concerned as a
member of the board, to nnnounce
my cenclusions upon the questions
raised. And—

First. Tt has been stated and
argued, apd much authority lias
been produced to show, that the
duties of thig beard are purely min-
isterial, and that it was notintended
by the legislature to impose upou the
board uny judicial Juties. Text

oks and cases from many States of
the Union have been rea:l, which
seem to support the view—and [l may
say do support the view —of those
who take the positiop-that the dJuties
of the board are for the msst part
ministerial, But, after all, these
cases must be read in the light of
the statutes which the court is con-
struing, for it will be seen by com-
parison that oo two of the statutes
under which the canvassing boards
of the several States and Territories
act are exactly alike. Qurs differs
In some of ita require:nents from
them all; so that, after ail, for any
final conclusion, we are bound fto
coms Lo u construction of our own
statute, and by such construction
evolve therefrom such rules of
action as seem o be justified by the
legislative intent.

The statute, after providing for
the manner of holding the election,
at section 15, says:

“*As soon as thae poll shall ba closed,
snch judges of election shall immedi-
ately proceed to canvass the votes cast
at atch election, and continne, without
adjournment, until completed.”

Bection i6 provides:

“The canvass shall commence by
the judges, who have acted asclerks
of the election, comparing their re-
spective lists, snd ascertaining from
said lists the mumber of votes east.
The box shall then be opened, and the
ballot therein taken out and counied
by theﬁ'udges; and the judges, acting
a3 olerks, shall ench make a list of the

ersons woted for. The presiding
[udge shzl]l then proceed to open the

allots, and call off therefrom the
names of the persons voted for and
the offices they are intended to fill;
and the judges, acting as elerks, shail
take the count of the same npon their
lists, and all the ballots shall be im-
mediately returned to the ballot box,
snd the ballot box shall be locked and
securely sealed.”

Hection 17 provides:

“That after the canvass shuil have
been completed, the Jjudges of elegtion
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shall add up and determine the nam-
ber of ¢ tes cast for each person for
the several offices, which result shall
be placed upon the lists made by the
judges acting as clerks of the eluction;
and the judges shall thereupon certily
Lo the same. and forward all the lists
securely sealed, to%etllar with the baj-
lot box, tothe clerk of the county
court, by a qualified voter of the coun-
t¥, who shall, before taking the same,
talte and subscribe an ocath to the
effect that he will deliver the same to
said elerk without nnnecessary delay,
and that he will use his utmost abllity
to prevent any interference whatever
therewith by any person whatever.”

It will betseen from the quota-
tiuns that sections 15 and 16, above
quoted, prove exuactly as to how the
judges of election shall canvass the
votes cast. Not only that, but it
provides hAow they shall set the
result of their canvags down, by
saying, *‘that they shall make a st
of all the persons voted fer,’’ and
then it provides, ‘‘that the presiding
Jjudge shall proceed to open the hal-
tots, and call off therefrom the
names of the persons voted for, aud
the office they are intended to fill;
and the judges, acting as clerks,
shall take a count of the saine upon
their ¢‘Zists.?

Section 17 provides:

¢ That the judges shall add up and
determine the number of voles cast
for each person for the several offices,
which result shall be placed on the
‘it made by the judges acting as |
clerks of the election.”

Now these ‘sts,” together with the
ballot boxes, are to be returaed,
uuder the statute, to the clerk of
the county court, but now, under
the act of Congzress, to the Ucah
Commission. Having received these
tffgfs ?? made up in the way that
the statute proviles, and cectified as
the statute provides, it isthe duty
of ‘the Commission, as they bave
done in thia case, to appoint a board
of canvassers, and pass the “lista??
and ballot boxes to that board, for
the purpose of enabling them to
canvasa the votes; for the next sec-
tion, 18, provides as follows:

*Section 18. On receipt of the ballot
boxes and returns of the elaction. the
canvasging board shall break the seal
of the returns, and all candidates may
be present, as provided in section 15
of this act; and said Canvassing Board
atiall carefully examine the returns,
and if no irregularity or discrepancy
appears thergin atfecting the result of
the election of any candidate. they
shall accept said returns as correct;
but if the right of any person voted for
for any office iz in any way affected,
the canvassing board shall open the
ballots from said precinct and canvass
the same 80 fal as to determine the
rights of the person whose office may
be affected. They may also cause to
appear befors them any persons whom
they may deem proper, and take their
testimony in relation to sald eleciion
in said preciuct.”

This section, last quoted, i+ the
section of the act which defines the
duties aud confers the powera exer-
¢ise] by this Board of Canvasuers
as such; and whalever qutics are
imposed upon the Board, and what-
ever powers are glven, are to be

found ip this section. It will be
seen that Lthe statute contemnplates

that the officers of the election have
performed their duty by forwarding
all the tlists?” which they have
made in counting and canvassing
the votes cast, together with the
ballot boxes in which the votes are
preserved,sealed up; and that, being
thus In possession of all the records,
80 to speak, made by the officers of
thie election,together with the ballu

boxes containing the ballots ecast,
they are to proceed, in the language
of the act, first, “*to Lreak the seai
of the returns and carefully examine
the same, and if no irregularity
or discrepancy appear therein
to affect the result of the
election of any candidate, they
shall accept sa1d returns as correct.??
In other words, if the returns, which
mean the ‘lists’? kept by the officars
uf election, are upon their face falr,
smooth, and vo irregularity or dJdig-
crepancy appear therein, the duty
of the board eXtends no farther
thauo to canvass those ‘lista,’’ and
foot up and anncuuce the results;
but if, by reason of any discrepancy
ot irregularity appearing thereon,
an intelligible result cannot be
reached, satisfactory to the board,
and if such irregularity or discrep.
ancy affect the right of any person
voted for, for any office, it is then
the duty of the board to open the
ballot box from the precinct where
such irregularity or discrepancy
may appear, afid canvass the voteg
found therein, so¥far as to determine
the right of the person whose right
to the office may be affected. The
gtatute adds: “*They may alsp
cause to appear before them any
persons whom they deem proper,
and take their testimony in relation
tosaid election in said precinet.” [

iilave shownp that when the returns -

from any precinct, or precincts, are

opened by the board, and no irregu- °

larity or discrepaticy appear therein
the duiy of the board ends bysimpl}
cauvagsing those refurns. I have
shown that if any irregularity or
discrepancy appear in any precinet
affecting the right of any person to
an office, it is then the duly of the
board to go to the ballot box and
canvass the ballots.

Now the question arises, What ig
the effect of this last eclause, allow-
ing the board to send for persons
whom they may deem proper, and
take their testimony in relation to
gi | election? It certaiuly ean-
not DbLe that the Iagislature
iuteuded by this to open np before
the board every possible question
thatmight be made to concern the
regularity of an eiection; but the
ianguage quoted must necessarily
be.confined by the coulext which
has preceded it. Anpd being thus
confined, the proof which the board
may take, or the witness, or the tes.
timony that it may cause to appear
befure them, would be coutined
alous in their operation to an ex-
planation ot such “*‘irregularity or
discrepancy’’ as might appear upon
the face of the returus, or as might

bl

enabie the board to arvive at an ex- *

planation of any irregularity or
discrepancy that might arise upon
the retucid, as mentioned in the
former part of the statute. I am
strengthened in these coun¢lusions
by the fuct that the legisliture has



