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history OF JOSEPH SMITH

1manchnanch 1843

friday 10 clear and cold day
I1 opened court at 10 am emmons

andnd skinner counsel for plaintiff and
marrblarr and rigdon counsel for defendant par-
tiesderex

presentresent and many specspectatorsgators and I1 deli-
vered the following

DECISIONDECISTO
mayors court city of nauvoo

I1march 2ndaad and 3rdard 181318 13 S

charles IL dana
vs in assumpsit

williamb brink
this is anar action of assumpsit commenced

by summons and brought by tho plaintiff to
recover damages asheas he avers in his bill of par-
ticularstiticulars sustained by the plaintiff by reason of
the defendants failing to perform his under-
takings as physician in a usual and skilful
manner which he had undertaken by his em-
ployment and his engagement in attending as
such physician the wife of the plaintiff in the
city of nauvoo in the year 1842 to do

also for damage sustainsustainedd from thetile mal-
feasancece and misfeasance ol01or the defendant in
the treatment of plaintiffs wife while em-
ployed as physician by the plaintiff to attend
iliahis said witewife at nauvoo in contrary to
the defendants undertaking as such physician
bby reason of which bad acts and treatment oftlethe defendant to plaintiffs said wife ininthethe
premisesrem plaintiffsplaintiffs said wife is greatly in-
juredjurediseslerleslerin her health and put to lasting pain and
suffering and the plaintiff hashao therebythere y lost the

i serservicesvices company and comfort of his said wife
since said bad treatment of defendant and
been put to painmin trouble expense andanci anxiety
not only from thathe present loss of his said wirescifes
healthliellealthaith but also from well grounded apprehen-
sions of the fatal consequences of the injury
done to his said wife by said defendant in the
premises to hisbis damage

after the witnesses were sworn for the
plaintiff the defendants counsel raised an
objection to them on account that one school
of physicians is arrayed against the other
plaintiffs counsel replied that the physicians
verewere only to give their evidence ass an opopiniontinion
of skill ac for which he read
digest p 101017104717 Defenddefendantsints counsel resumed
but thetho court decided that it could not deter-
mine the incompetency of the witnesses till
there was something before the court to show
the fact therefore the court heard the wit-
nesses

mrs milesmilea waswag at plaintiffs hoceehouse on sa-
turday the of october 184218 when dr
brink the defendant was called to administer
to plaintiffs witewife in a casecass of fever or diar-
rhea this was about noon plaintiffs wife told
witnesswitgness she did not expect to be confined then
nornor for ten days she had been injured by a
fright witness went home andaasand waswag recalled
about 11 at night plaintiffplaintiffsB wife hadllad
somecome pains thenthea witness thought they were
labor pains defendant said beile had given her

that her child was pitched on one
ede had given her smut rye ergot said the
a amnion fluids were discharged witness thought

hurt mramrs dana in his operations
he used force and violence she screeched Mana
begged him to desist mrs dana said she did
not eexpectact1 to be confined and did not Lknownow
when sshee should be nor did sheehe know that thesheildamnion fluid had discharged witness saw
the doctor introduce his band per vvaginaagina pa-
tient manifested great pain andarid urged him to
quit saldsaid he was hurrying her too rastjast wit-
ness proposed having somebody else has
heard mrsmra dana gaysay that defenddefendantsantrIs treat-
ment to her was the cause of her sickness
sincebince that time

mrs duel waswag present when the plaintiffs
wife waa confined on the cf october 1842
was called on thehe at 11 at hightnightt
defendant called uponon witness to borrowv a
syringe saldsaid thatthItTirsmrs dana was bickeick and
that helie thought her child had been dead two
or three days when witnesswitness came mrs dana
was in considerable distress defendant thought
alic was ready for parturition and would be
delivered by three pains more defendant
resorted to means witness

against his bourseeourse to let nature have
time while mrs dana screamed do let me
alenel you will kill me do let gollygo but defend-
ant was then plying his hand and said he
could not for something would go back had
given ergot and pepper said the child was
wrong and must bateppere turned before it could be
bornbbrnorn that it was necessary to keep up irrita-
tion in order to create pains and hasten de-
livery witness proposed to have someonesome one
else called defendant opposed it but finally
consented witness saw patient next day at
11 and she seemed free from painmrs sessions attended mrs dana plain-
tiffs wife as allan accoucher last october de-
fendantr was there when witness arrived shookshook
her hand and held it fast some time said he
had sent fortor witness because he had a very bad
case the child was wrong and dead that the
membrane was broken and the amnion fluids
escaped and the child turned had sent for
witness because her hand was small and she
could turn it witness asked defendant what
he had done he replied nothing what have
you given her heile anawansweredcred nothing but a
little and cayenne pepper however he
admitted he had ggivengireniv en oilonepepper

dose0 off ergot of
eleven grains defendant had ergot of witness
the previous week witness proceeded to ex-
amine mrs dana plaintiffs lifeywife and by
touching the childs earcar discovered it was a
natural presentationor and by examination of
the fontanella found the child was alive by
pulsation and that inseinsteadadofof the amnion fluidsravinghaving escaped they had not gathered wit-
ness also discovered three ruptures on the linew
OB06 and fresh blood the patients under
garments and the bed clothes as though bloody
fingersingers had been wiped thereon the color of
the spots was different iromfrom hemorEhemorrhagehemoragerage at par-
turitionturition on the eveningevening of the 24 1 of octo-
ber witness delivered mrsmrs dana of a livingchifachild which according to its small size was
rather a premature girthbirth when witness
visited patient the day previous there were DOno
regular pains mrs dana told vv witnessatness since
hertier confinement that defendants treatment to
her had ausedcaused a weakness in her back that
she couldcou not hold hertier urine and had been
troubled with the piles also all of which she
believed reresultedgilted from the injuries she received
from defendant and witness believed it was so
too has practisedpracticed obstetrics 3930 years and
hashaa never seen a physician conduct towards a
woman as defendant did to mrs dana accord-
inglneine to appearancesappearancea

mrsirs dana plaintiffs wife was objected to
as a witness for her husbandhasband by defendants
courselcounsel on the ground that the intinterestinternisterist of the
husband and wife arearc both coneinone in law see
phillips on evidence

court overruled the objection in casescasas of
evident necessitynece when the fact lais presumed
to be particularly in the cifes knowledge0ththereere ieis an exception to thetile giaglageneral rule thus
a wife may be a witness on the prosecution of
her husband for an committed aagainstristfist
hertier person I1 blackstone n taculls
nisi prius es c there arearc several ex-
ceptions to the general rule upon this subject
where from the nature of the injury the in-
formation to be expected isis peculiarly within
the knowledge of the husband or wife and
where totb exclude auchsuch evidence would occa-
sion insecurity to that relation of society which
isis the object of thetile rule to protect philiphillipss
on evidence other authorities mightte
shown but the foregoing are to the
point to warrant the court inin saying that hus-
bandtand or wife can be a competentcompe witness
where the injuryinjury has been committedeted upon the
person of either and hercwherehere the tetestimonystimon to0
bede given is presumed to be belefbeneficialacial for anupublicc
security and of general importance to guard
individuals againstagalena imposition

mrs dana testified that defendant dr
brink was called on thotile morning of the
of october laetlast to administer to witness inin
casscase of a fever but did notrot arrive till nooncoon
lieile then mixed some medicine in which was
pepper which gave her great pain got a
syringe and administered two injections bimhimhimselfsettself
to witness in which she tthinksinks there wswas
pepper they were very hot and gave her great
painainaln seemed almost in a flame actuactuallytilly gave
her thetho cramp defendant stayed all the after-
noon during the night he insisted the patients
time had come aandnd that she should be de-
livered ilehe continued to give doses from time
to timelime which gave her great pain every time
she tooktool them patient told defendant it was
not her time under four weeks told him her
labor pains were not on her defendant told
her the child was dead and every thingthin wrong
lieile interfered inin such a way 8 to cause great
painpaira r said an I1inflammation had taken place inin
herberierger lrbowelseiscis which had caused the death of the
child and used force which gave greater pain
than sheehe had ever endured before patient
begged of defendant to desist and let fierflerher alone
saying there was nothing unnatural before
taking his medicine and that she believed the
child was right the blood mentioned by the
former witness mrs sessions was discharged
from no other caisecausecarcai sc than the violence which
the doctor used inin his operations afterpe let
her alone sheehe was easier patient had DOno labiablabor0 or
painsino till monday had six chilchiihrrdrenn and her reckoning had always been
regular never endured such suffering before
since then has been troubled with weaknessweaknessknees a
difficulty of retretaininganinazin her unnobruse was never

troubled so before has not been able to do
anything since her confinement has not been
free from pain defendant used an unusualunusual
means in his operations he placed his head Aon
the patients abdomen and exerted his strength
otherwise which caused the most severe pain

drs bennett weldweidfosterfosterVoster and higbeet from
hearing the testimony of previous witnesses
say that defendants treatment to mrs dana
was unusual and uncalled for and had they
operated in like manner it would be unjustifi-
able and that it was contrary to the general
practice ofor physicians

from a close and rigid cross examination of
all the witnesses save mrs donawhodana who was
not cross examined nothing was elicited to
vary the main points of the evidence

that dr brink the defendant was called
to administer to mrs dana in a case of fever
or diarrhea and not for parturition

that his doses of ergot or something else
to hasten delivery were not expected but was
an imposition as he was informed that her
time had not come

that he declared the child wasivas dead without
justifiable evidence and practisedpracticed violence
upon supposition to bring on a speedy delivery
thus enendangeringangering the hehealthkithzithalth and constitution
if not the life of the patient I1

that he practicedpractised a fraud upon a sick wo-
man declaring things wrong that were right

that he pronounced the amnion fluids dis-
charged before they were gatheredfathered

that he gave hot injections himself which
aside from the over heat which caused gleat

pain was beneath the dignity of a gentle-
man

that he gave ergot and mixtures which in
connection with thetha force and violence which
he used leaving1

out the dangerous idea of
using such poisonousous potions even iain extreme
cases produced great pain

that he introduced his hand per vagina
without any necessity and by so doing
made three ruptures in the finex 0303 thereby
bendanendangeringering life

that alailall his efkorts seemed to have been
directed both bbykirthmedicimedicineleAe and force to bring0
on a premature hirthbirth even at the risk cfof tam-
pering with life

and that the chokwhole treatment has resulted
in weakness and other impedimentaimpediments to health
and comfort

thee only witnessv examined on thotha part of the
defence was

drar bostwick said he had practicedpractised medicine
twenty fowtow years and had attended as ac

about 2 cases if the testimony
against defendadefendantnt was true he had done an
injury gave some explanations and illustra-
tionsti0us of obstetricslesies and defined the use and
nanatureture of ergot hhada squadfound some cases without
labor pains but said nothing that tendedtended to
invalidate thetile testimony of the witnesses whowiio
attended mrs dinsdinc or to counteract the
opinionopinions of the physicians who had previously
been examined

theile defendant filed an account with leave
of plaintiffs counsel for services rendered
plaintiffs wife on the 29nd and of octo-
berer 18421840 of 1000

the court refuses to allow this account as a
set off for this reason thatIthe law implies
an undertaking on tilethe part of0 apothecariesapotos and
surgeons that they will use a rc agree
of cire and skill iain the treatment of the pa
tietle riiatiia this is the duty of theth medical prac-
titionertit ioner and he is responsible to his patient for a
breach of it as for a tort although the patient
was notnol the party who retained or was to

him and for grossgrobs carelessness
or an action lies although no
reward was to be given and if the patient iaIs
rather injured than benefited in his health in
consequence of any gross Ifulnessness or care-
lessness on the part of the medical attendant
an action for fees cannot be maintained
chitty on contract p 83 east

charles ivinsivies called as witness for the de-
fendantfendant was rejected for the legal reason that
thisthibtaisiais an action ofoz skill not general character
that the character of the parties to a civil
suit affords in general such a weak and vaivalvaguetnieinie
infer nee as to thotile truth of the poinpointsto in issue
betbetweenreenveen them that it is13 not usualaltoaitoto admit
evidencee of this description phillipaphillips on
Dvidevidenceence

the defendant has failed to use his privilegec
and rebut the plaintiffs testimonymony by other
credible witnesses if he had any or to impeach
a single witness of the plaintiffs

the foregoing summary of facts relating to
the case before the court is deemed sufficiently
full without bringing inin every minutiajniminunutstim in the
recital and cross examination of witnesses
with their technicalities objections and ex-
ceptions which while they defillenlightenlitenilten one
point too often darken another

11thee law knows no person till he conics
within its purview and pinjuriesi

jurlesuries affecting
health arearc among tiletiiethe mostmast important cases
that call for redress suchbuch as the neglect or

manilmanrimanagementgement of physiciansphysicianss surgeonssurgeona
or apothecaries for it has been solemnly
resolved that mala praxis is a great misde-
meanor and ofmiencefience at common law 2 black-
stone 1222 the lawdaiv implies a contract on the
part of a medical man as well as those of other
professions to discharge their duty in a ski
lulfill and attentive manner and the law will
actgrantant redress to the party injured by thetheirari nenegact 0 ignorance by an action oaon thotha case as

for a tortuous misconduct 1 sanders n
2 blackstone ri11 7
independent of usage or practicetice poisonous

potions should not be administered to ffemales
in any casecass whatever the law for such of
fences declares that to kill a child in autero
is now nojio murder but a great misprisonmisprisionmisprison but if
the child is born alive and dieth by reason cfcr
the potion or bruisesbruises it received in autero it
beemsseems by the better opinion to be murder in
such as administered or gave them 2 black-
stone and note 3 hawkins pleas of the
crown SO80

the highesthighest authority upon injuries to women
is the law of god that says if men strive
and hurt a woman with childsonchild so that the fruit
depart and yet no mischief folfoifollowlyv he shall
surely be punished according as the womanscomans
husband will lay upon him and he shall pay
as the judges determine 7 exodus 21 cheh 22 v

the law acts by rules and facts and when
clothed in its dignity knows no distinction
though modesty may buffersuffer violence in dark-
ness yet upon testimony justice is bound to
bring the offendedoffenderr to light1

tbth whether his foot
steps are traced amamong thehe tombs of the illus
arious dead or hihis head I1is pointed out amon-s among
the homes of the honorable living

the court decides that the plainplaintifftifT recover
from the defendant the sum of hisbis bill ninety
nine dollars and costs

after I1 had delivered mvmy decision preferredreferredI
to the threat of the defendants counsel to
intimidate ac counsel explained
dorily

I1 directed lucien woodworthhh to fix a room
to confine the city prisoners in

I1 told theodore tunkeyturkey that I1 hadbad no object
tion to him building a brewery

rnoproPrOVEproverbvernvEruFB
As finest steel doth show a brightbrightercr polish

the more you rub the samebame
eenelen so in love rebuke will neer demolish

A wise mans goodly name
I1 issued an execution agagainstairet dr brink and

a search warrant on oatly of william law to
search the house of dial sherwood in the
eveninevening the marshal brought two try squares
one padlock one shirt aisoalsoalsoatso a bit stock smooth-
inging plane and other tools some of which weco
claimedcl as stolen property

AMOS LAW boonbooc wevvo find
inn a stray newspaperer saysays a the boston joniijournalnalnai
hothe following goodnorystory but knowkaos not where

itt originated and consequently cannot give
the proper credit it is too good to be lost

theilictilethic publication of the diary of amos
lawrence naturally recalls many anecdotes of
his life andarid one of a certain remarkable
pocketbookpocket book that belonged to bimbint deseri ek to
be repeated we will try to relate ohpthf fart in
the way it was once todhotd by father taylor cf
boston

0onn tilethe occasion aiof an annanniversary
i

nversarysarF inin that
city a laryelartelarge number of orthodox clergymen
were seated on the platform and among theinthem
waswal thrathe well knownknolyn preacher to the seamonseamen
A remark had been coppeddropped by one of the
speakers implyingQ a doubt whether anyanz uni-
tarian could go to heaven father taylor
fired up at the word and springing to his feet0 0he exclaimed in his indiddindescribabletecila blebie manner
no unitarian go to heavens mr ciuCluchairmandirmanhrrman I1

have a say about that I1 have thisthia
day baensaen bresir aniqa lawrenceslaurencesLawren ces pocketbookpocket book
it is13 such a pocketbookpocket book csto was never made
beffre on one fold of it is printed in giltgiit
letters what shall it profit a man if helae gain
the whole world and lose his own soulgoal youyoli
open another fold and read the goldoldoid is mine
baithsaith the lord of hosts 1 on still another foldfoid
is printed llelieilehe that to the poor lenderlendetli
to the lord I1 asked mr lawrence what all tiltilttiitY
basforwas for ilehe told me that behe remembered thatthataxii
men grew old they sometimes grew selfish aridand
everytime he looked to his money liehe wanted tobbtobeto be
reminded of the great prprinciplescladieelee of the gosgospele I1

by which he ought to ilolloholdhoidid aand use Wiusluss worldly1

goods and therefore he kept money in eachcacti of
those folds of his pocket book for all good
uses which divine providence might suggest
now mr chairman what are yoayouoa going to do
with a man who carries such a lookbooklooktook as that in
his pocket do you meanmead to send him to hellhew
do you think the devil and his angels would
permit a man with principlesr inci like these to
enter his domains aiwhyly sir such doctrines
carried to hell would make an uproar and
revolution there more terrible than ever before
known and it never could be easy till he was
cacaststoutout I1 ask again what dodoudo you mean to do
with him father taylorsTaylor3 question was not
answered but whatever trouble the asecase he
supposed might create in the locality he named
certain it is that his own speech made qquitebite a
sensationsensateon on the platform

co s dr marshall hall an einierni
nent englishC physician sayssay

gifif 1I were seriously ill of0 consumption I1 would
liveliver out of doors day and night except it was
raining or midinid winter then I1 would sleep in an
unvealtered log houbehouse

he saysays that colsum 11vesvex want air not
physic pure air not griesimedicatedcabed air plenty of
meat and breadoread physic habhas no nutriment
gappinsgaspings for air cannot cure you monkey ca-
pers inin a gemnasgymnasiumlum cannot cure you andani
stimulant cannot eurecare youtou


