
rvwnmTHE113211331 8 M M 0 rV rivMIT W S allu as
LOCAL NOjio OTHER MATTERS

frosilimlil DAILY AUG 22

the tooelethoele election affair
this morning at ten
the alternative mandamus case
of lawrence A brown claim-
ing to bube probate judge elect
for county vs thomas at-
kin treasurer of that county re-
quired to show cause why hohe ro
fused to file mr browns bonds
was heard by ji dge james B mc-
kean in chambers

sutherland and snow
appeared for the defendant and
dvirmr hagan for the applicant

an affidavit made by lawrence
A brown was read by mr hagan
which setsot forth that liehe had been
elected to the office of probate
Jjudge of tooele county on the 3rdard
ddayay of august last and that he
had received a certificate of elec-
tion from the county clerk of
tooelethoele that he had on a stated
day coheredoffered to filehlo his bonds with
thomas atkin county treasurer
of tooelethoele but that the latter had
refused to accept or file said bonds

in consequence of this refusal on
the part of the treasurer he had
applied for and obtained from the
third district court a writ of
alternative mandamus which had
been duly served upon mr atkinsachins
mr browns counsel applied for a
peremptory mandamus

the defendantde moved to quash
the writ anthoon the following grounds

that the writ of alternative
mandamus was issued without ananyy
order

2ndand that it is returnable at
chamberchambers and at too no-
tice

that the order in the cacasese
was madomade at chambers and is to
abowshow cause

ath that no sufficient cause for
mandamus is shown
t judge sutherland then delivered
a somewhat lengthy and veivelveryvenyy able
argument in support of tilethe mo-
tion to quash herieric quoted a large
number of legal authorities show-
ing the correctnesscorree ciless of hishig position
but a sy of his argument
could not fivegive an adequate idea
of it

he read secsee 3 of a legislative act
providing for the election of pro-
batebatekte judges as follows

beobecSECSEO 33 The Probate judge shall
give a bond for the faithful perfor-
mance of his onnoffofficialiclalleiai duties in the
penal sum of five thousand dollars
which amount may be increased
by the selectmen of the county to
anyauy sum not exceeding twenty
thousand dollars with at least two
sufficientelent sureties who are resi-
dents of the county and worth the
rumsum for which they become liable
over and above all their debts anand
libabilities in property not exemptexema
from execution which said bond
shall be approved by and filed with
the county treasurer and shall
take and subscribesubscriba an oath to the
effect that he will bohonestlynestly and
faithfully perform the duties of the
office on which he is about to en-
ter which oath shall beattabe attachedcliedelied to
and filed with said bond Providprovidedcd
that so much of section 231 of an
act in relation to the judicjudiejudiciaryary ap-
proved january 1855 as con-
flictsflicks with this act is hereby re-
pealed

thehe counsel contended that this
letactiet gave the treasurer discretionary
powerpowen nudaud a writwritt of mandaliusdius
could only be issued to compel him
to move er exorcise that discretion
and not to curtail or restrain it

the bonds must bobe good and
must bear evidence of their suffi-
ciencychency and the defendant had the
power to exercise highishi discretion as
to the evidence thetile gentleman
pirquoted0 ted authorities involving simi-
lar cases and questions otof law
showing that the courts could not
issue a mandamus to control the
discretionary powers of officers
whether those ommoffmeersleers be judicial
quasi judicial or otherwise the
language of the authorities was
most plain and unambiguous on the
point in question making it very
clear that in cases like that before
the courtcoult writs efcf mandamus could
only be issued to set the discretion-
aryury power of public officers in
motion butblut could not control thatpower of discretion wherever a
duty was required of a public
officer and he refused to perform
his duty a mandamus could ononlyly
applyaph I1y to compel him to perform itbut could not control him in the
exercise of his judgment mr
sutherland also read thetho statute
which states plainly that writs of
the chacharacter served upon the de-
fendant shall not be made return

able under ten days from the time
of service which had not been
done in this case

mr hagan argued for the appli-
cant after taking up some of thetile
points advanced by the defense
when he came to the propropositions 1 tion
raised by mr sutherland aathatt the
court could not control the discre-
tion jorjor judgment of a public officer
hohe asked thetho court to defer that
proposition until the final argu-
ment

mr sutherland said if the propropo-
sition was wellweil taken he would I1likeilkefk
it disposed of then

the court said the arguments of
counsel could proceed whether the
decisions were given at present or
not

tilethe counsel endeavored to show
that mandamus was the only reme-
dy in the premises for the appli-
cant to takeytakentake and that if the oppo-
site counsel were correct an officer
elect might bobe kept out of office
until his term had expired he
read to show that it was difficult to
conceive of an act of any minis-
terial officer that did involve the
exercise of discretionary power
also when an officer had an act to
perform the court could compel
him to do soBO his argument was
somewhat elaborate and was in-
tended to show that the only dis-
cretionary power held by the de
fondant was regarding tilethe suffi-
ciency of the bonds about which
no question hohe said hadbad been
raised

mr sutherland resumed hishig ar-
gument statingM that counsel for
the applicant mr brown had not
given a single authority to show
that the court would be justified in
issuing a mandamus to cocompel the
dedefendant to approve the bond in
question the approval of the
bonds had been given by law to the
treasurer and the court could not
coerce or constrain him in the ex-
ercise of his judgment

decision deferred till four
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tabernacle meeting eldereider geo i

Q cannon audand president geo A
smith preached yesterday after-
noon I1

returned eromfrom cache on sat-
urday

I1

presidents brigham young
and geogoo A smithsinith and other gen-
tlemen returned from a short visit
to cache valley

A good meeting there was an
excellent meeting at raysKayskaysvilleville yes-
terday bishops john W hess I1

farmington john stoker bounti-
ful and WV R smith centervilleCenterville
and elder nobles were there

suspended theT utah mining
gazette of saturday announces its
suspension the same number also
closes its first volume the gazette
failed for backoflacklaek of the vital force cash
which haghas proved disastrous to so
many other business enterprises
the last year

A pleasant time yesterday the
bishop and Counseltheeithe choir and a
number of other residents of the
first ward visited district
big cottonwood on invitation
where they held meeting sang
the songs of zion and had a most
agreeable time

A bad case the daughter of
brother mark lindsey who was
bitten in the leg by a dog belong-
ing toato a man named hughes thrathree
weweeksks agogo is still in a very precari-
ous co aitio being unable to walk
and some of the wounds inflicted
by the teeth of the brute are still
open without indications of heal-
ing

doing well the young man
mcleod mrhonhoho met with a severe
accident lumler
mill a short time since is doing
well it has not been necessnecessaryaryl as
was feared to amputate one arm
and the other hand the only am-
putated members being the three
fingerslingers and a portion of the palm
of one hand

returned A sporting andrund re-
creating party composed of rerepres-
entatives

pres
entatives of law physic and rail-
roads which left this city for the
north a short time since havohave got
back thetheyy visited weber logan
and blackfoot canyons and soda
springs they were so successful
at fishing audand hunting and fedsfed soPunlimitedly on the rresultesultsuit of their
manipulations of the rod and 9gunun
that the mere mentementimentionoll of prairie
chicken or trout turoturgi hemdiem bilious

perilous situation A young
lady was placed in a perilous situa-
tion yestehlay while riding on
first southhouth stston horsebackhorsebackaa pass-
ing herd of cows started her animal

causing her to entirely lose control
of it it dashed eastward at a terri-
fic gallop the frightened lady cling-
ing to its back her hair streaming
loosely inia the breezebreeze she screamed
with terror and called loudly to by-
standers for help several gentle-
men ran out in front of the animal
and tried to stop it but without ef-
fect fortunately it rushed into a
livery stable and the rider managed
to cling on till it stopped

the way tomake good
good make excellent and

substantial buildings being more
durable than somesomo other materials
of late years they have declined in
quality the reason for this does
notriot altoaitoaltogethermether lie with the quality
of the clay but in the manner of
treating it it has been demon-
strated by makers of sun dried
brick that when thetho is
done soon after thetho clay is mixed
thotherho are of inferior quality
but when it is allowed to stand a
day or so after mixing the
are firmer more solid have greater
resistanceatoto moisture and are bet-
ter in every particular

variety the grubs which are
found in the fruit appear to think
that variety is the spice of worm as
well agiacl human life therefore peo-
ple should be careful where they
put the fruit in which they ehlehi
sconce themselves as they come
out of their ulcyjuicy hiding places and
go through clothing papers and the
like eating their way through dif-
ferent kinds of material with as
much energy and persistency and

of right as a carpet-
bagger endeavors to y
worm his way into offices in the
gift of the people without the lat

consent
releases andappointments el-

der W N fifefiro is released from the
presidency of the glasgow confer-
ence to return home with wetnie sep-
tember company

elder david mckenzie is ap-
pointed to succeed elder fife in
tilethe presidency of the glasgow con-
ferencere n e21eldereiderde peter sinclair Isia appointed
to labor in the glasgow conference
and ouan the orkney islands under
the direction of elder Miemckenzieenzleenzie

elder L john nutnuttalltalltail is appoint-
ed to labor in the newcastle and
durham conference under the di-
rection of elder A mcfarland

elder john henry smith is ap-
pointedpointed to labor in the birming-
hamam conference under the direc-
tion of elder VV ionmorrislonis millen-
nial star aug 11

tooelethoele election oasecase on the re-
assemblingaseenibling of the third district
court at four on saturday
afternoon judge I1mckean overrul-
ed defendants motion to quash the
writ of mandamus served upon
thomas atkin jr requiring him
to showcause why he refused to file
the bonds presented ITby labrown
the four grounds of the motion
were given in the NEWS of satur-
day

after the decision of judge mc-
kean was rendered mr J G
sutherland attorney for defendant
filed the following answer

at chaincham
lawrence A brown hers before

vs hon james
thomas atkin jun B mckean

treasurer orToof oele third dist
county act courtI1 rys 1 l

utah
territory of

the answer of said defendant to
the alternative writ of mandmandamusimus
sued otoi t against him by said plain-
tiff

I1 this defendant admits that oilon
the day of august 1874 liehe
was treasurer of the county of
tooelethoele in the territory of utah
irIL on in informationformation and beliefbellef this

Defenddefendantantaut denies that said plain-
tiff was legally elected to the office
of probate judge of said county
of tooelethoele at the election in said
county on said 3rdard day ofof august
1874 he denies that said plaintiff
was eligible to said office that the
majority1aiarity of legal votes was given
for said plaintiff at said election
that said plaintiff received anany
certificate of election that debenydefend-
ant is advised and believes that thegovernor of the territory of utah
has no authority to issue a commis-
sion to any person elected judge of
probaprobate andadd that any commcommission
issued to said plaintiff is invalid

IIIHI this defendant alleges thatjohn rowBowberryberrs is an incumbent
and in possession of said office ofprobate judge of said tooelethoele
county and has been ever since
and before saidsald election and claims
to hold the said office of right

IV this defendant admits that
on the lath day of august 1874
plaintiff presented to the def-
endant treasurer as afore-
said for approval and to
file in illshis office bonds in the pen-
alty of nivelive thousand dollars pur-
porting to be executed by haldhaid
plaintiff as principal and horace
bliss and E 11 jones as trustees
conditioned for the faithful perfor-
mance of thothe duties of thetho
office of aprobatoprobate judge of said
toselo county by faldfaidialdaldaid plaintiff
and that this defendant declined
to app file the same that
depolldepolideponentent refused to approve and
fileflie said bond because he was not
then satisfied otof thetho sufficiencyclency of
the sureties that he has since made
inquiry and he deems them insuffi-
cient and claims the exclusive
power to decide upon that ques-
tion that he was not then inform-
ed officofficiallylally of the election of said
plaintiff to said office that the se-
lectmen of said county had not
acted as authorized by law in res-
pect to increasing and fixing the
penalty of tilethe official bond of pro-
bate judge

this defendant furtherfarther alleges
and shows that at a meeting of the
selectmen of said county held on
the day of aug 1874 thethu pen-
alty of the official bond to be given
by probate judge of said county
was fixed at fifteen thousand dol-
lars

after arguments on both sides on
the propositions advanced in the
foregoing court adjourned till
monday afterafternoonhoon
this afternoon after the presen-

tation of an amended affidavit of
I1L A brown and some arguments
of counsel on both sides the court
made the following order

it is therefore hereby ordered
that on the day of august
1874 at two in the after-
noon at the federal court roomboom
in salt lake city in salt lake
county in said territory before
thetilt undersignedundersignerundersigned judge of the third
district court in andand for saldsaid territ-
ory the following questions to beba
triedtried to wit

first what evidence was pre-
sented to and what facts were
known by the defenddefendantdependantautant touchtouchingna
the plaintiff Is election and right to
the office of probate judge of the
county of tooelethoele

secondlcAecond how much paopaere horace
bliss and E NV jones sureties of
the bond referred to in this case
worth over and above all their
debts and liabilities in property
and exempt from execution

ichirdrbtzatrat rd m what damages if any
will the plaintiff have sustainedsustained
herein

dated august 1871 jas
B mckeagmckean judge

U S commissioners COURT

this morning before IT S com-
missionermIsslonerioner mayor wells was
arraigned for a ppreliminaryre investi-
gation of the charge preferred
against him by U S deputy mar-
shal J M orr for resisting said
orr in dlediethe discharge of his duty
at the polls at the city hall on
the ordard instant and also with an
attempt to commit an assault upon
him

carey and mcbride ap-
peared for the prosecution
sutherland andanit snowenow for the de-
fence

the prosecution called 3 it orr
to the stand who testified that on
election day his ingress to the poll-
ing room at the city hall was ob-
structedted by mayor wells and that
when he declared he was there as
a BS officer and had a right to
be there and insisted upon enter-
ing the polling room the mayor
raised illshis hand in which was a
walking cane as if to strike him 1orr andaud that he orr believed thatthat
was his intent liehe then seized
the mayors arnarm exclaiming
bonu strike me h and then said

1I arrest you hohe I1 and othersothe
then attempted to arrest the mayor
which caused a great rush and in
the rush they lost their hold of the
personn of the mayor but he wasquentiosubsequentlyquent lT brought before tilethe
U S commissioner and heldbeld over
to appear for examination on this
charge

the defence called the following
witnesses daniel W jones E T
williams andrew burt daviddavid
leaker and S W taylor who all
testified in substance that orr
was under the influence of liquor
on election day while at the city
hall that he was very officiousclouselous
and helpeddelpe to break insintinsteadtead of to
preserve thetile peace and that this
was the reason the mayor refused
him admission into the polling
room that the altercation between

orr and the mayor caused consid-
erable that when orr
and others seized the mayor part of
illshis tlclothingething was torn from hisperper-
son that there were cries of algG tl
d m himbim killkilluimhim 21 brinig
him out ac and that when thethu
mayor lined up his hands in
which as waswaa customary he liadahada
walking canecano it was only todiasto draw
attention and to command thethothetho
peace and that all thothe force hohe
used was in striving to extricate
himself from the clutch of orr and
others who were seeking to do him
personal violence ifi

the prosecution called
wick by way of rebuttal who tes-
tified that there was but little ex-
citementcitement at the time of the alterca-
tion above referred to that liehe as-
sisted orr to arrest the MayonmayworthMay orththatat
the latter did raisekalse his cane inalnain a
menacing and threatening man-
ner that the crowd as a general
thing and the U S D P Msaus es-
peciallypeelallyaily were sober and that the
latter acted like gentlemen their
sole aim being to preserve the
peace and to guard lilethe purity of
the election I1

veyvery brief arguments were made
by judge huthaSuthasutherland forfortheothoothe de-
fence and by mr carecarey forfon
the prosecution when the coUrt
made the following i

RULING

the evidence in this case though
not very extensive is somewhat
conflicting I1 am to assume thatthal
mr wells tood in the door of the
polling room as described by most
of the witnesses mr orr came up
and was asked byby mr wells if liehe
was milton orr and that blimr orr
replied in the affirmative that mr
wells then told him to go away
which orr refused to do saying he
was a deputy united mar-
shal and thadthat he had a en-
ter therethem that is about the sub-
stance of the difficulty it appears
then that mr orr makes an at-
tempt to enter the hall andarand mr
weltswellsvellveli 4 resists mr wells has his
cane which is raised some say
menacingly other say that it was
not and so far as the caneeano part of
thothe business is concerned I1 am uh-
ler

un-
der4 the impression that there was
no actual menace and that the re-
sistancesissiasitancestanco accurseoccurredt in another way

the complaint charges directly
that daniel H wells mayormayo of
said city saltsaitegale lakenaliee city by
threats menmenacesabes etc resireslresistedsiedsled an
ofofficerfleer mr orr in the performance
of his duty under alnan act of con-
gress and further that the sasaidsaldld
daniel H veilswells did assault affiant
with a cane I1 am satisfied that
that part of tiletiie assault hashav not
been ssufficiently proven for me to
consider hence it remains for
me to determine what guilt there
is in this charge against mrliin wells
who is charged as mayor of salt
lake city audand I1 recognize him as
being present at the dicityeltyalty hall at
the time this difficulty occurreLinredin
that capacity whether it he good
law or not I1 am willing to giveJ my
opinion that it is mr tvWellVellsas
mayor of the city hadbad an official
right to be at the city hall eveevery
citizen has a private right to be
thereontherethero on the day of election and I1
think etwasit was a fit place for themasthomas
orto bbee at officially on that day
I1 am also under the impression

that the mayor had been misin-
formed as to the facts surrounding
the polls on that day but that
would be no excuse for auan infrac-
tion of the law afterwards I1 am
satisfied that he went to the citycly
hall bellbelibelievingeving that there waslawasja a dis-
turbanceturbance there or that there was
likelylikely to be one and that acting 4

under this impression hebe took his
place in the door of the polling
loomicom it happened that the first
objectionable person who came
along was mr orr and thothe collo-
quy which liashas been detailed by
several witnesses took place mr
wells asked mr orr who he was
and hohe replied and then mr wellsweel
objected to illshis entering the polling
room

I1 am told that immediately be-
fore this there was perfect edacopeace
and tranquillity both in and butof
that room and as you permit
me to go to the evidence presented
in a former case I1 find that there
were several deputy marshalsmarsbaidhaid in-
side enough to protect the peace
and to preserve the purity of the
ballot box there were twtwo0 or
more deputies inside at ttthat I1mo-
ment and I1 do inotlot see what nneces-
sity

ces
there was for mr orr

to go in there I1 do not
deny jilshla right to enter nor ques-
tion illshis motives and lotlet it bebewellwellweli
understood that I1 do not approve of
the resistance of the men but I1
conclude that the mayonmayor acting


