calculated to inspire helief in a coming
war betweon tbe United States and the
Mormon Chureb, two of whieh articles
entitled *“Exterminate the Mormons,”
and®AVill the Mormons Fight??” appeared
in your iseue of Decomber 27, 1890, as
caleulated to prejudice the futare of Utah
and destroy confidence In thly rapidl
growing region. The best gentile minds
in Utah agree that there is no more dan-
ger of the breaking out of a war between
the government and the Mormon Church
than there is that tbe Methodists of New
York City will rise and massacre the
Preshytorians of that eity. I doubt if you
can find among the quarter of s million
people in Utah ono person who will
adopct the fear you so emphatically ¢x-
Press.

“In the interest of honest journal ism
if for no othar reason, out of adisposition
to be & just and trothful exponent. of pub-
lic opinion, ADd to nse Your own expras-
gion, that you may ‘exist by tbe good
will and co-operatlion of the citizens of
tbis great nation,” you ought not 10 con- |
tinue the publicalion of so outrageous a
misrepresentation of the people of Utab.
Gentile, Jew and Mormon alike protest
ugainst, yonr attempt to defeat their united
efforts to induce immigration to this fa- |
vored section of eUr common conntry.

H. C. LeTT,

President of the Salt Lake Real Estate
Exchange.”

Afigr some more talking Judge Col-
burn, as a substitute to Mr. Pem-
broke's resolution, offered one provid-
ng for a committee of three to draft a
proper statement, have it signed by the
federal, territorial and municipal offi-
cers and by the officers of the com-
mercial and industrinl organizations of
this elty. This resolution was adopted.

Mayor Scotl appointed the folluwing
committee: Judge Colburn, Colonel
Donellan and Mr. Pembroke.

The committee were to meet tuday
. and fulfll the requirements of the re-
solution.

A gentleman spokelor the Apsociate ]
Press, s ying that it would help in
every way (o promulgate the refuta-
tions to the ovuirageous libels of the
illustrated paper.

The mevtling adjourned subject lo
call of the chair.

e ——

DECISION IN THE VARIETY THEATRE
LICENSE CASE.

Friday, January 30th the decision of
the Bupreme Court of the Territory on
a writ of mandamus compelling the
City Council to issue a liguor license to
LE.J. Perry & Company, delivered by
Chief Justice Zane Yyesterday after-
noon. The opinion is given below in
full.

E. J. Perry, plaintif, vs. Balt Lake

City, defendant:

Zane, ('..J.—Thiaie an application by
the plaintiff for o peremptory writ of
mandamus to compel the Council
of Balt Lake City to grant him a li-
cenge to retail intoxicating liquors. In
a verified petition he shows & com-
pliance in all respects with the express
requirements of the statutes and the
ordinances in making his application

for the license.

To the alternative writ the defend-
ant makes its return, verified by Geo.
M. Rcott, ils mayor, and signed by
Bamuel A. Merrilt, its attorney and |

Charles 8. Varian, associate counsel. | retail business 3300 is charged. The

On the return the defendant states the | sale without license, and the sale to

following facts and relies upon them as ! [ndians, lusane or idiotic persons or to
P
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a sufficient reason for not granting the
license: That the ‘city had issued =
theatre license to Charles F. Rey-
nolda & Co. with the express under-
stunding that n? intoxicating
liguors should be retalled in |
the building, and that the plaintifl’
as is believed in collusion with that
enmpany in endeavoring to obtain the
license to sell liquors in a room in ita
hagement; that the building is situated
on Franklin Avenue, a narrow street;
thsat this street and the block through |
which it egtends, i3 occupied almost
exclusively by residencesz; that about
twenty rods frum the theatre are a pub-
Jic school and a house for religious
worship, and fifteen or twenty rods
from them is another church; that there
is one saloon in the avenue opposite
the theatre believed to be

SUFI'ICIENT TO SUPPLY ALL REASON-
ABLE DEMANDS

there; that performances in the theatre
araof the variety class and are attend-
ed almost exclusively by maler; that
the plaintiff, without lleense and con-
trary tolaw. sold liquor in the room
on two nightsafter the first refusal to
isaue the license and that on the night
of the 14th inst. a ring fight was per-
mitted in the theatre,

In conclusion the defendant claims
that it acted within its discretion in
refusing to grant the license and that
the sole purpose of its members in doing
30 was a desire to preserve public order
and the morals and happiness of the
people of the neighborhood.

In view of the foregoing facts, ought
the eourt to grant the peremptory man-
date?

If the retusal to grant the license
was nobt within the descretion of the
council the writ should issue; but if it
was, then it ought not.

The power of the city Council with
respect to the subject is found in vol-
ume 1 Compiled laws of Utah, 1883,

Bection 1755 is as follows: “The city
Council shall have the following pow-
ers: 40th—to license, regulate and tax
the manufacturing, eelling, giving
away ¢t disposing of in ADY manner
any intoxicating liquors.’”” The section
also provides that the term of the lic-
ense shall not extend beyond the muni-
cipal year in which it is issued, and it
is subject to the reatrictions of the gen-
eral laws of the Territory, aud a bond
is required, and the sale to miuors,
idiots, habitual drunkards or persons
intoxicated, is prohibited. gzct.iou
4518, volume 2, same compilation, for-
bids the selling or furnishing of intox-
icating liguors to any person in the au-
ditorium or Jobbies of any theatre, etc.
THE POWER TO LICENSE, REGULATE

AND TAX

the sale or disposition of intoxicating
liquors within its limits is possessed by
Sall Lake City except so far as it is
reguiated by the above provislons.
The Council of Balt Liake City udiler
the power to license, regulate and tax,
has by ordinance required a petition
by the applicant to be presented iu
which the piace of business and some
other mioor facts are reqguired to be
stated, and also » bond iu the sum of
31,000, with aurcties and provisions us
provided. The license i8required to
be limited to three months and for a
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minors, and the sale on Bunday is for-
bidden and punished. And it is also -
provided that the mayor may, by pro-
clamation, forbid the sale or disposition
of such liquors on election days and
legal holidays.

The question Dow comes, has the
Council any further discietion with
respect to granting such licenses?
Under its power to regulate has it any
discretion as to the person to whom
licenses shall be granted, as to the
place of business, or as to the number
of licenses to be granted?

The legislature could have prohibited
the traffie, but it did not do so.

However, it did give the City Coun-
cil the power to license, regulate and
tax it. The power is conterred on a
deliberative body. And ils authority
with respect to the subject is not limit-
el to mere ministerial duties. The
power of the legislature was unlimited
with respect to the business, and ail of
it except the power to prohibit, subject
to a few restrictione named, was con-
ferred by the charter upon the Jocal
legieiatute, And the will of such a
body is expressed by a vote and with
he right to vote upon any quistion is
mplied the discretion to vote for or
against.

THE BUSBINESS OF RETAILING-

LIQUORS
may be regulated in various ways. To
regulate Is to control, restrlet and

direct. Te regulate the liguor tratlic
according to the purpose for which the
power was granted would be to so
govern it that it will be attended with
good order and so far a8 may be con-
pistent with the bappiness and welfare
of the people in the community in
which it is conducted.

In Chicago Phkyg., etc. va. QCity of
Chicago, 88 Ill. 221, the court said:
“We are clearlyof the opinion that the
power to acquire a license is one of the
means of regulating the exercise or
pursuit of this business. There is, no
doubt, a great variety of other means
that might be adopted to accomplish
1he purpose. but these municipalities
are not restricted as to the means they
employ to regulate the business. In
the warious illustrations of the mean-
ing of the word regulate, we find
among others: To direct, to rule, to
govern, to conduct. As the language
is used in reference to the power of a
city or village government, we sup-
pose it was intended to inean that such
bodies might rule or govern this char-
acter of business.”’

The general rule is, that public cor-
porations and officials are required to
do what they are authorized to do,wheun
such performance would be beneficial
to aun individual or to the public.
Upon the subject of
IMPERATIVE AND DISORETIONARY

POW ERS,
Judge Dillon says: ‘Kt is often ma-
terial tv determine whether a duty im-
posed by law or charter upon muni-
cipal corporations or public officers is
imperative or diseretionary. This is
always a question of lecislative in-
tenlion and therefore of construction.
The general test to ascertain this in-
tention propounded in the cases are of
doubtfu! value. * * * liach cave,
we repeat, must be largely decided on
its own circumstances and the legis.
lative intent gathered from the whole
act. No positive, inflexibie or stere-



