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calculated to inspire belief in a cominicoming
war between the united states and the
mormon church two of which articles
entitledLed exterminate the mormonscormonsMormons

ill the mormonscormons fight appearedantin yourmur issue of december 27 1890 as
calculated to prejudice thehe future of ulutahtah
and destroy confidence in this rapidly
growing region the best gentile minds
in utah agree that there is no more dan-
ger of the breaking out of a war between
the government and the mormon church
than there is that the methodists of new
york city will rise and massacre the
presbyteriansrians of that city I1 doubt if youvou
can find among the quarter of a million
people in utah one person who will
adopt the fear you so emphatically ex-
press

in the interest of honest journal ism
if for noother wad a disposition
to be a just and of pub-
lic opinion and to use youryour own expres-
sion that you may exist by the good
will and operationcooperationco of the citizens of
this great nation you ought not to con-
tinue the publication of so outrageous a
misrepresentation of the people of utah
Oen11 entiletile jew and mormon alike protest
against your attempt to defeat their united
efforts to induce immigration to this fa-
vored section of our common country

H 0
president of the salt lake real estate

exchange

afar some more talking judge col-
burn asaa a substitute to mr pem
brobrokeskeils resolution offered one provid-
ingingborfor a committee of three to draft a
proper statement have it signed by the
refederalderal territorial and municipal
cera and by the officers of the com-
mercial

cona-
ndmercial and industrial organizations of

this citycy this resolution was adoptedadoltedmayor scott appointed the following
committee judge colburnColburu colonel
donellanDooellan and mr pembroke

the committee were to meet today
and fulfilfulfill the requirements of the re-
solution

A gentleman spoke for the associateAnociate J
press s ying that it would beluinhelp in
every way to promulgate the rrefuja
bous to the outrageous libels of the
illustrated paper

the meeting adadjournedjournea subject to
call of the chair

DECISION IN THE VARIETY THEATRE
LICENSE CASE

friday january the decision of
the supreme court of the territory on
a writ of mandamus compelling the
city council tato issue a liquor license to
E J perry company delivered by
chief justice zane yesterday after-
noon the opinion is given below in
full

E J perry plaintplaintiffliff vs salt lake
city defendant
zane CCJJ thesisthis is an application by

the plaintiff1 for a peremptory writ of
mandamus to compel the council
of salt lake city to grant him a li-
cense to retail intoxicating liquors in
a verified petition he shows a corncom
plia norin all respects with the express
requirementsrequire me ante of the statutes and the
ordinances in making his application
ar the licenselicence

to the alternative writ the defend-
ant makes its return verified by geo
M scott its mayor antianil signed by
samuel A merritt its attorney and
charles S varian associate counsel
on the return theabe defendant states the
following facts and relies upon them asaa

a sufficient reason for not granting the
license that the city hadbad issued a
theatre license to charles F reybey
nolda co with the express under

that nna intoxicating
liquors should be retailed in
the building and that the plaintiff
as is believed in collusion with that
company in endeavoring to obtain the
license to sell liquors I1inu a room in its
basement that the building is situated
on franklin avenue a narrow street
that this street and the block through
which it etextendsends is occupied almost
exclusively by residences that about
twenty rods from the theatre areaare a pub-
lic school and a house for religious
worship and fifteen or twenty rods
from them is another church that there
is one saloon in the avenue opposite
the theatre bellbelievedeved to be
sufficient TO SUPPLY ALL reason-

able DEMANDS

there that performances in the theatretheatre
are ortheof the variety class and are attend-
ed almost exclusively by males that
the plaintiff without license and con-
trary to law sold liquor in the room
on two nights after the first refusal to
issue the license and that on the night
of the last a ring fight was per
emitted in the theatre

in conclusion the defendant claims
that it acted within itsito discretion in
refusing to grant the license and that
the sole purpose of its members in doing
so was a desire to preserve public order
and the morals and happiness of the
people of the neighborhood

in view of the foregoing factsfact ought
the court to grant the peremptory man-
date

itif the refusal to grant the license
was nutnot within the discretiondes of the
council the writ should issue but if it
was then it ought not

the power of the city council with
respect to the subject is18 found in vol-
ume I1 compiled laws of utah 1888

section 17651755 is as follows the city
council shall have the following pow-
ersers to license regulate audand tax
the manufacturing selling giving
away or disposing of in any manner
slayany intoxicating liquors M the section
also provides that the term of the lic-
ense shall not extend beyond the muni
cipal year in which it is issued and it
is subject to the restrictions of the gen-
eral laws of the territory and a bond
is required and the sale to minors
idiots habitual drunkards or personsarso s
intoxicated is prohibited gesectionl

etloun
volume I1 same compilation for-

bids the selling or furnishing of intox-
icating liquors to any person in the au-
ditoriumditorium or lobbies of any theatre etc
THE POWER TO LICENSE REGULATE

AND TAX
thestlethe sale or disposition of intoxicating
liquors within its limits is possessed by
sallsah lake city except so far as it is
regulated by the above provisions
the council of salt lake city caner
the power to license regulate and tax
has by ordinance required a petition
by the applicant to be presented iuin
which the place of business and some
other minor facts are required to be
stated and also a bond in the sum of

1000 with sureties and provisions as
provided the license is required to
be limited to three months and for a
retail butbudinessness is charged the
sale without license and the sale to
indians insane or idiotic persons or to

minorsminor and the salegale on sunday is for-
bidden and punished and it laIs also
provided that the mayor may by pro-
clamationcla mation forbid the sale or disposition
of such liquors on election days and
legal holidays

the question now comes has the
council any further disciediscretiontion with
respect to granting such licenses
under its power to regulate has it any
discretion as to the person to whom
licenses shall be granted as to the
place of business or as to the number
of licenses to be granted

the legislature could have prohibited
the traffic but it did not do so

however it did give the CcityI1 ty concoun-
cil

n
the power to license regulate and

tax it the power is conferred on s
deliberative body and 1its authority
with respect to the subject tois not limit-
ed to mere ministerial duties the
POpower of the legislature was unlimited
with respect to the business and all of
it except the powpowerer to prohibit subject
to a few restrictions named was con-
ferred by the charter upon the local
legislature and the will of such a
body is expressed by a vote and with
he right to vote upon any questionstion is
implied the discretion to vote for or
against

THE BUSINESS OF RETAILING

may be regulated in various ways to
regulate is to control restrict and
direct toT regulate the liquor traffic
according to the purpose for which the
power was granted would be to so
govern it that it will be attended with
good order and so far as may be con-
sistent with the happiness and welfare
of the people iuin the community in
which it is conducted

in chicago etc vrVB city of
chicago 88 III the court midfaid
we are clearlyof the opinion that the

power to acquire a license is one of the
means of regulating the exercise or
pursuit of this business there is no
doubt a great variety of other means
that might be adopted to accomplish
the purpose but these municipalities
are not restricted as to the meadsmeans they
employ to regulate the business in
the various illustrations of the mean-
ing of the word regulate we find
among others to direct to rule to
govern to conduct As the language
is used in reference to the power of a
city or village government we sup
pose it was intended to mean that such
bodies might rule or govern this char-
acter of business

the general rule is that public cor
po rations and officials are required to
do what they are authorized to dowhen
such performance would be beneficial
to an individual or to the public
upon the subject of
imperativeIMPERATIVB AND discretionary

POWERS

judge dillon says it is often ma
ferial to determine whether a duty im-
posed by law or charter upon muni-
cipal corporations or public officers is
imperative or discretionary this is
always a question of legislalegislativedve in-
tention and therefore of construction
tilethe general test to ascertain this in-
tention propounded in the cases are of
doubtful value each cawcave
we repeat must be largely decided on
its own circumstances and the legis-
lative intent gathered from the whole
act no positive inflexible or stere


