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1I do not intend to bebo understood
as expressing any opinion in rela
tion to the legality of these several
enactments but I1 only mention
them to enaenableae yyousouou to understand
the present views of the legislative
assembly as expressed in a report
to which I1 shall soon refer this
report was called out by reason of
the nonpaymentnon payment of these costs I1
having referred the claimants to
the legislative assembly they
procured mymoy certificate of their cor-
rectnessness and petitioned for pay-
ment the petition was referred
to10 a ommitteecommittee on claims and to
enable that committee to under-
stand the subject the council pass-
ed a resolution requesting me to
inform them of the amount of costs
of holding the courts for the past
year distinguishing those which in
my opinion should be paid by the
general government from those
payable by the territory

with this request I1 complied
and gave the reason myomyteatopinionnion
acting on the principle that the
reasons of an opinion are often of
far more value than the opinion it-
self in so dolnedoing I1 laid before
them mymoy correspondence with
you and referred to such of the
laws of the united states as in my
opinion hadbad a bearing on the sub-
ject and to the utah enactments
I1 also went minutely into the usual
ommoffmeersofficers of cocoartsarts and expenses at-
tendant upon them and showed
how these officers and costs are
usually paid in both civil and
criminal cases together with the
payment of the incidental expen-
ses making my answer quite
lengthy too much so for insertion
inlri this communicationcationcatlon

this committee reported ad-
verselyverse tto0 payment by the terri-
tory yabutut upon what principle I1
have not been informed the sub-
ject was then referred to a judiciary
committee composed of some of
the best members of the council
this committee reported adversely
to payment by the territory and
gave their reasons this report was
adopted therefore I1 proceed to no-
tice the positions taken by them

they commence with what they
call the equity of the principle in-
volved in the quesqueiquestiontion presented
saying that nearly all the costs of
courts here have accrued by rea-
son of emigration passingpashing through
here to california and oreoreonoregonon and
that justice rerequiresres the united
states to pay susuchsueh expenses

my esperieexpedienceexperience in the courts thus
far justifies the firm belief that the
facts here assumed are correctly
stated see my concluding re-
mark in my letteronletterlette of julyruly 10 but
with this equitable consideration I1
am unable to see what I1 have to do
though I1 can see its bearing when
addressed to the political branches
of the government by whom and to
whom that matter was then ad-
dressed

they further take thethetho posi-
tiontion that the united states and
the territory of utah respectively
must sustain cudbearandaud bear thetile expense
direct and incidental of the officers
and offices of its own creation that
the supreme and district courts
were created not by a law orof utah
but by a lawliw of the united states
and as such by the ororganicagnie act
they have jurisdiction civil1 1 and
criminal in all cases notnotarisingnotarizingarising out
of the constitution and laws
the united states unless such ju-
risdictionrisdiction should be limited by a
law of the territory that congress
by extending the constitution and
laws of the united states over tilethe
territory and creating courts and
appointing officers to execute these
laws had done what was her right
and duty to do but as she had
seen finitfitt to go further and gigiveve Jjuris-
diction

uris
to her courts and require

her officers to execute the laws of
the territory3 it had become her
duty to sustain these courts and
officers and bear their expenses
that the territorial legislature by
giving jurisdictiondiction to these courtsbunisMurisjurisdictionand vidingdividing the territory into
districts hadbad done nothing but dis-
charge a duty which congress had
required at their hands but this
did not require them to bear any
part of their expenses that these
courts took jurisdiction in all cases
nat by virtue of tilethe Territerritorialtoriatorla
laws but by a law of congress that
the territories by their organic
acts are not Ihindependentdependent govern-
mentsments within the meaning of the
term that all just powers emanate
from the governed but are subor-
dinate dependant branches of gov-
ernmenternment that congress did not in-
tend to give any chirt jjurisdiction
in civil and criminal cases at com-
mon law and in chancery but the

supreme and district courts and
as she had reserved the right to
nullify any act of tilethe leg-
islativegislative assembly she could
enforce obedience to her mandates
that with such a state of things it
is contrary to every principle of
justice and sound legislation to re-
quire so dependent a branch of
government to bear any part of the
expenses of enforcing the laws
that the ommoffmeersofficers having charge ofif
that branch of public service ought
not so to construe the acts of con-
gress as to produce such results so
lengienging as the laws will admit of a
construction consistent with justice
and sound legislation their
opinion the acts of congressCongi ess did
not require such a constructionbut
on the contrary they strongly indi-
cated if they did not require the
construction contended for by
them and that the same principle
which would require such depend-
encies to pay a part of the expen-
ses wouldwoulsayrequire them to pay the

and with that construction
congress might at the expense of
the territories impose upon them
any embodiment of officers she in
her discretion might see fit to send
which never could have been in-
tended by the framers of the con-
stitutionution

this report concluded by recom-
mending that these costs be refer-
red to me with the opinion of the
council that they are payable out
of the usual annual lations
made by congress for

aspromdefraying the
expenses of the circuit and district
courts of the united states and by
recommending that tilethe lawsjaws of
utah be so amended as to take
away the jurisdiction of the pro-
bate courts at common law civil
and criminal and in chancery and
abolish the offices of territorial
marshal attorney general and
district attorneys so thatthalthat the
united states by her judges attor-
neys and marshals may execute
the laws of the territory but as
this report was not made until a
late day in the session the laws
were not so amended should the
next legislative assembly in these
matters concur with this the laws
above referred to will most likely
be repealed or modified

in my opinion whawhateverteTer mamayy
be the opinion of others justice de-
mands the payment of these costs
I1 know of no principle in law jus-
tice or sound morals which re-

i quires men to spend their time or
money for the public good without
a reasonable compensation and
being of this opinion I1 certify these
costs to you for your consideration

As I1 referred the council to sev-
eral flawshaws of the united states I1
shall now take the liberty of calling
your attention to some few enact-
ments of congress having either a
direct or indirect bearhearbeaningbearingIlIg on this
subject when doing so I1 shall
also refer to our correspondence

1I more than indicated that the
fee bill for the marshal and clerk
was the fee bill of the northern dis-
trict of new york as it existed in
1836IM the law to which you called
my attention found in the act of
feb sections 11331 and 4
evidently has reference to the
courtscourt of thetho united states sitting
in the Statestates8 not the territories
see Sstatutestatu tes aatt large vuvolvui1 1 appp 62
and 25 sections 1133 and 4 but as
this law regulated in part thetile fee
bill of the northern district of newnow
yorkvork in 1836 it is a part of the fee
bill in this territory see the laws
referred to in my letter of july 10
I1 therefore conclude that the fees of
the U S attorney and marshal and
tletietle fees of the clerk in business
arising out of the constitution and
laws of thetile U S do not depend on
a law of this territory

the construction of the law
given by you in the latter part of
your answer to my fifth and to my
sixth interrogatory though well
enough if we were a state and at
first view so simple and apparent-
ly so reasonable cannot be sustain-
ed by any correct rule of interpre-
tation atleaseat least such was and still
is my judgment

in your answer to my third in-
terrogatoryterrogatory you treat these courts
as courts of the united states with
authority to sit in cases not arising
out of the constitution and laws of
the united states which Isid the
same view taken by myself and the
council but the conclusions drawn
from that position by you and the
council are very diffdifferentbrent they in-
sisting that congress for that very
reasonleason intended to defraydorray tho ex-
penses of the court while you in-
sist that the costs shallshail be divided
between the two governments I1
ask by what law do these united
states courts sit in such cases the
answer will be it must be by a

law of congress if by a law of the
united Statesandgand that law has not
provided for a partition of the costs
what right have judges or heads otof
departments to interpolate such a
provision this would be to make
not to execute a law it would be
demanding what congress the le-
gitimate authority had seen fittit to
dispense with

it maybe thought that the na-
ture of the subject requiredreguired such a
construction of the act that the
usage on this subject had been to
rrequireequ re thee err or czi to0 defraye
tthea exexpensesanses of these courts when
sitting in caesses not arising out of
the constitution and laws of the
united states and for these rea-
sons the act should be thus con-
strued true it is when construing
a law we look to the nature of thetile
subject and the prior or existing
usagesag it being reasonable to sup-
pose the law was passed with re-
ference to such usage being of
this opinion wrote to you see my
letter of february alth 1852I1 if
the usage has been asits indicated in
your letterletter and certainly your
office must furnish the means of
ascertaining it and you ought to
know it has exempted the united
states from much expense of courts
that she would by law have been
compelled to pay had the same
territories been organized into
state governments

A little reflection will satisfy us
of the truth of this position the
circuit and district courts sitting
in the states have jurisdiction in
all cases arising out of the consti-
tution and laws of thethel united
states except a few to which the
constitution gave original jurisdic-
tion to the supreme court see
constitution article IIIill secsee 2
also laws of the U S chap 0 of
1789 in this clause of thetho consti-
tution there are many cases enuenume-
rated

me
which can not be said to

arise out orof tilethe constitution and
laws of the united states but arisearinearle
out of contracts or otherwise be-
tween citizens of dlfdifdifferent states
and foreign citizens or subjects in
some cases also they arise on pro-
missory notes and bills of exchange
foreign and inland see statutes
at large vol 1 p 78 sec 11 nor
can a case be removed from an in-
ferior tribunal in a territory to the
united states courts by virtue of
the 12 secsee of this law indeed the
inferior and superior tribunals
having common law jurisdiction
in the territoriesorlesories by their organic
acts are united states courts 1I
should say to all intents and pur-
poses

now we cannot suppose that
congresscon ress intended to lay a burden
on tethe territories which would be
the case to confine the payment of
costs to those cases only that arisearisoarise
out of the constitution and laws
of the united states seehee organic
act seesec 9 ath vol statutes at
large p 6 the same provi-
sion is found in all the organic acts
of the existing territories

cronifonon the contrary when we look
into the organic netsneta for other
objects0 and purposes we find themelneincinconferring benefits not laying bur-
dens boneoncongressgress pays all the ex-
penses direct and incident alof the
legislative assemblies of tiletiie ter-
ritoriesri tories provides for the election of
the members of both branchesbrandies
defines their term of office and for
the appointment of territorial
ommoffmeersofficers judicial and executive and
pays their salaries

with so plain an indication that
congress intended to execute the
laws of the territory it is difficult
indeed to find upon what principle
they should refugerefuse to pay
attendant on these courts during
any part 0off their sittings or to pay
for recordsI1 journals dockets seals
and other incidental expenses in-
dispensablydispensably necessary to the fulfil-
lment of thetho duties required at the
hands of 1the judiciary so long as
they have provided forfrf r the pay-
ment of these costs in the united
states circuit and district courts
sitting illin the states seehee statutes
at large 1I vol p sec 4 p

sees 7 and 7 indeed iff
it lebe conceded that the supreme
and district courts of the several
territories are united states courts
then no violence is done by hold-
ing that these several laws for de-
fraying the expenses of courts are
in force in this territory see
organic act secbec 17 statutes at
large 9 vol p

the appropriation bills passed
by congress in every instance at
least in every one that has comecomo
under my observation have provid-
ed for the payment of the costs
etc of the supreme circuit silastiaand
district courts without naming the
territorial courts which shows to

my mind that congress under-
stood this general provision to em-
brace the supreme and district
courts sitting in tiletiie territerritories and
that congress understood these
courts to be united states courts
see the several appropriation bills
relating toto this subject indeed I1
am not aware that there is nuyany
doubt but that they are united
states courts having cognizance
of casescase4 notriot arising out of the con-
stitutionution and laws of the united
states the doubt exists in the
rigrightsits and duties arising or flowing
tch refrom you insisting in sub-
stance that each government shall
contribute ratably or equitably to
the expense of the same but they
insisting that legally and equitably
the united states shall pay the
whole they insist that couconcongressgress
has riotnot made any provisions of law
requiring ita ratable revision of ex-
penses and you infer it from tiletiie
distinction of national and terri-
torial jurisdiction

in some cases the united states
have made a distinction in relation
to feesnees etc when the courts werefeessitsittingI1 g in their national capacity
and when sittingsetting in a territorial
capacity see 3 vol statutes at
large p seselsec 7 8 and 9 also
ifib p sees 6 andind 77 4 vol ib p
46 sec 3 p sees 6 and 7 5
vol p sees 3 and 4 and in
same the territorial courts have
not been vested with cognizance of
cases arising out of the constitu-
tion and laws of the united
states but for these cases sepa-
rate courts have been created see
2ndand vol statutes at large p

and sees 65 and 8
but these distinctions have not at
all times been observed from
this itt is reasonable to infer that
the practice or usage on the subject
of costs has not been uniformuniform

in conclusion I1 must say I1 shall
feel extremely awkwardly situated
irif I1 find myself unable to compel
the attendance at court of jurors
and witnesses and compelled to
stopstoe business in the middle of a
session for the want of means to
defray the expenses or provisions
for paying them and sincerely hopebope
I1 shall not find myself in such a
predicament

very respectfullyyour obedient servant
Z SNOW

GRANDgrard FA E D i1 L
caf ascii ta

lekhaIEKHAVIENNA WORLDS FAIR

1873
AWARDED TOtotneTHE

A

TRADETRADEMARK

FOR COAL WOOD 1

BEST bituminous COAL

iiiyil
inIA the ifouldJfIf orld

PHEilelin MONITOR has gained a farsar famedtamedTJL reputation no higher encomium cancain
be bestowed upon a cooking stove than tc
say that every housewifehouse wifewite who uses it speaks
in its praise and recommends it to her
neighbors and friendsshisniends torsor economy clean-
liness and reliability irrirn all its operations

MONITORS
now in use

also the celebrated

santa claus
COOKINGCOOKlivailva STOVE

for rcoalroaloal andd wood WHICH nasirasppSUCH A ID liann ALL THROUGH
THE RY FOR BEAUTY

AND Fexcellence CANNOT
BE SURPASSED

all our STOVES are
kepthept for sale lyby ZX C
41ay41H JT1 aslaana all Us
stoastorescs also by all thetiie co-
operative stores in thotletiyethe
territory

THEyge

B P OK BINDERY

PAPER rumo
AND

7 V d

manufactory

supplied with the most recent and I1im-
proved

inIS18 machinery torfor the execution otof
the tofodinyfolaidyaimyink insIny girss otof work

RECORDS

REGISTERS

RAILROAD
BANK

MINING
1

1

LELEGALGAL

commercial
corporation

COMPANY

COUNTY aviiAND

territorialA 1

BLANK WORK
nizienruled andapril rotinanouna to

order

music iliiii
bound IQin cloth or Lieatherleatherather and the

best style of art

pamphlets reports bylawsby lawslaus
clutes cata

boges price bastisTAstis

etcsic etcelm

vyor made up on the shortest notice Es

THE PIOploPIONEERegreer

paperraped J
ng

in the kochy

viningmining blanks pay way
biltsbftts time books ledgers

and

every therthep class of ruled blanks used b
itatiail road or commercial Compcompaniariiarli

RULED TO ORDER

OUR HOOK liiild PAMPHLET

hagiras also large facilities for the execution
of this branch of busibusinessnem 1

commercial REPORTS

RULES and regulationsIONSlons
BYLAWSBY LAWS

cataloguescataloguerCATAL

PRICE LISTS
ETC ETC

I1

estimates given on any class 0


