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ahugld}be interested. (See ib., pp.
56, 57.

““I do not intend to be understood
as expressing any opinion in rela-
tion to the legality of these several
enactments, but I only mention
them to enable you to understand
the present views of the Legislative
Assembly, as expressed in a report
to which I shall soon refer. This

report was called out by reason of

the non-payment of these costs. I
having referred the claimants to
the Legislative Assembly, they
procured my certificate of their cor-
rectness and petitioned for pay-
ment. The petition was referred
to a committee on claims, and, to
enable that committee to under-
stand the subject, the Council pass-
ed a resolution, requesting me to
inform them of the amount of costs
of holding the courts for the t
year, distinguishing those which in
my opinion should be paid by the
general government from those
yable by the Territﬂr{.

“With this request mmP]ied,
and gave the reasonsof my opinion,
acting on the principle that the
reasons of an opinion are often of
far more value than the opinion it-
self. In so doing I laid before
them my correspondence with
you, and referred to such of the
laws of the United States as in my
opinion had a bearing on the sub-
jIent-, and to the Utah enactments.

also went minutely into the usual
officers of courts and expenses at-
tendant upon them, and showed
how these officers and costs are
usually paid, in both eivil and
criminal cases, together with the
payment of the incidental expen-
ses, making my answer quite
lengthy, too much so for insertion
in this communication.

“This committee reported ad-
versely to payment by the Terri-
tory, but upon what principle I
have not been informed. The sub-
ject was then referred to a judiciary
committee, composed of some of
the best members of the couneil.
This committee reported adversely
to payment by the Territory, and
gave their reasons. This report was
adopted, therefore I proceed to no-
tice the positions taken by them.

‘““They commence with what they
call the equity ef the prineciple in-
volved in the question presented,
saying that nearly all the costs of
courts here have accrued by rea-
son of emi%mtlnn passing through
"here to California and Oregon, and
that justice uires the United
States to pay such expenses.

“My experience in the courtsthus
far justifies the firm belief that the
facts here assumed are correctly
stated. See my concluding re-
mark in my letter of July 10. But
with this equitable consideration, I
am unable to see what I have to do,
though I can see its bearing when
addressed to the political branches
of the government by whom and to
whom that matter was then ad-
dressed.

“They further' take _the posi-
tion that the United States and
the Territory of Utah respectively
must sustain and bear the expense,

direct and incidental, of the officers |

and offices of its own creation, that
the Supreme and District Courts
were created, not by alaw of Utah,
but by a law of the United States,
and as such, by the Organic Act,
they have jurisdiction, eivil and
criminal, in all cases notarising out
of the constitution and laws of
the United States, unless such ju-
risdiction should be limited by a
law of the Territory; that Congress,
by extending the constitution and
lJaws of the United States over the
Territory and creating courts and

i

Supreme and District courts, and,
as she had reserved the right to
nullify any Act of the Le-
gislative Assembly, she could
enforce obedience to her mandates;
that, with such a state of things, it
is contrary to every principle of
justice and sound legislation to re-
quire so dependent a branch of
government to bear any part of the
expenses of enforcing the laws;
that the officers, having charge of
that braneh of public service,ought
not so to construe the acts of Con-
gress as to produce such results, so
leng as the laws will admit of a
construction consistent with justice
and sound legislation; that,in their
opinion, the acts of Congress did
not require such a construction,but
on the contrary they strongly indi-
cated, if they did not uire, the
construction contended for by
them; and that the same principle
which would require such depend-
excies to ga_v a part (of the expen-
ses) would require them to pay the
wh.le, and with that eonstruction
Congress might, at the expense of
the Territories, impose upon them
any embodiment of officers she, in
her discretion,might see fit to send,
which never could have been in-
tended by the framers of the con-
stitution.

““T'his report concluded by recom-
mending that these costs, be refer-
red to me, with the opinion of the
council that they are payable out
of the usual annual approp:iations
made by Congress for defraying the
expenses of the Circuit and District
Courts of the United States, and by
recommending that the laws of
Utah be so amended as to take
away the jurisdiction of the Pro-
bate Courts at common law, c¢ivil
and criminal, and in chancery, and
abolish the offices of Territorial
Marshal, Attorney-General, and
District Attorneys, so that the
United States, by her juages, attor-
neys, and marshals may execute
the laws of the Territory. But, as
this report was not made until a
late day in the session, the laws
were not so amended. Should the
next Legislative Assembly in these
matters concur with this, the laws
above referred to will most likely
be repealed or modified.

“In my opinion, whateyer may
be the opinion of others, justice de-
mands the payment of these costs,
I know of no cfuriucipla in law, jus-
tice, or sound morals which " re-
quires men to spend their time or
money for the public good, without
a reasonable cump&naa.t.ian, and
being of this opinion I certify these
costs to you for your consideration.

“As I referred the ceuncil to sev-
eral Plaws of the United States, I
shall now take the liberty of calling
your atteation to some few enaect- |
ments of Congress, having either a
direct or indirect bearing on this
subject. When doing so, I shall
also refer to our correspondence.

“I more than indicated that the
fee bill for the marshal and clerk
was the fee bill of the northern dis-
trict of New York, as it existed in
1836. The law to which you called
my attention, found in the act of
Feb, 28, 1799, sections 1,3, and 4,
evidently has reference to the
courts of the United sStates sitting
in the Stafes, not the Territories.
See Statutes at Large, vol. 1, pp.62,
and 25; sections 1, 3, and 4. But as
this Jaw regulated in part the fee
bill of the northern district of New
York in 1836, it is a paré of the fee
bill in this Territory. See the laws
referred to in my letter of July 10.
I therefore conclude that the fees of
the U. 8. attorney and marshal and
tue fees of the clerk, in business
arising out of the constitution and

appointing officers to execute these
laws, had done what was her right
and duty to do, but, as she had
seen fitto go further and give juris-
diction to her courts and require
her officers to execute the laws of
the Territory, it had become her
duty to sustain these courts and
officers and bear their expenses;
that the Territorial Legislature, by
giving jurisdiction to these courts
and dividing the Territory into
districts, had done nothing but dis-
charge a duty which Congress had
uired at their hands, but this
did not require them to bear any
part of their expenses; that these
courts took jurisdiction in all cases
not by virtue of the Tarritoriaf
laws, but by a law of Congress; that
the Territories, by their Organic
Acts, are not independent govern-
ments within the meaning of the
term that all just powers emanato
from the
dinate, dependant branches of gov-
ernment; that Congress did not in-
tend to give any court jurisdiction

in civil and criminal cases at com- |
mon law and in chancery, but the answer will be, it must be, by a

governed, but are subor-|

laws of the U. 8., do not depend on
a Jaw of this Territ.nr&
“The construction” of the law
given by you in the latter part of
your answer to my fifth and to my
sixth interrogatory, though well
enough if we were a State, and at
first view so simple and apparent-
ly so reasonable, cannot be sustain-
ed by any cerrect rule of interpre-
tation. Atleast such was and still
{ is my judgment.

“In your answer to my third in-
terrogatory, you treat these courts
as courts of the United States, with
authority to sit in cases not arising
out of the Constitution and laws of
the United States, which is the
same view taken by myself and the
council, but the conclusions drawn
from that position by you and the
council are very different, they in-
sisting that Congress for that very
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reason intended to defray the ex-
penses of the court, while you in-
sist that the costs shall be divided

between the two governments. I
ask by what law do these United
States courts sit in such cases? The

law of Congress. If by a law of the
United States,and that law has not
provided for a partition of the costs,
what right have judges or heads of
departments to interpolate such a
provision? This would be to make,
not to execute, a law. It would be
demanding what Congress, the le-
gitimate authority, had seen fit to
dispense with.

““It may be thought that the na-
ture of the subject required such a
construction of the act, that the
usage on this subject had been to
require the Territories to defray
the expenses of these couris when
sitting in cases not arising out of
the Constitution and laws of the
United States, and for these rea-
sons the act should be thus con-
strued. True it is, when construing
a law we look to the nature of the
subject, and the prior or existing
usage, it being reasonable to sup-

ose the law was passed with re-
erence to such usage. Being of
this opinion,I wrote to you. See my
letter of Fehruary 14th, 1852 If
the usage has been as indicated iu
your Jetter, and certainly your
office must furnish the means of
ascertaining it, and you ought to
know, it has exempted the United
States from much expense ofjcourts
that she would by law bhave been
compelled to pay, had the same
Territories been organized into
State governments. -

““ A little reflection will satisfy us
of the truth of this position. The
Cireuit and District courts, sitling
in the States, have jurisdiction in
all cases arising out of the Consti-
tution and laws of the United
States, except a few, to which the
Constitution gave original jurisdie-
tion to the Supreme Court.
Constitution, Article 11I, See. Z

See

Also Laws of the U. S., chap. 20, of

1789. In this clause of the Consti-
tution there are many cases enuime-
rated which can not be said te
arise out of the Constitution and
laws of the United States, but arise
out of contracts or otherwise be-
tween citizens of different States
and foreign citizens or subjects. In
some cases also they arise on pro-
missory notes and billsofexchange,
foreign and inland. See Statutes
at Large, Vol. 1, p. 78, sec. 11. Nor
can a case be remnveri from an in-
ferior tribunal in a Territory to the
United States courts by virtue of
the 12 sec. of this law. Indeed the
inferior and superfor tribunals,
having common Jlaw jurisdiction
in the Territories by their organic
acts, are United States courts, 1
should say, to all intents and puar-
poses.

“Now we cannot suppose that
Congress intended to lay a burden
on tge Territories, which would be
the case to confine the payment of
costs to those cases only that arise
out of the Constitution and laws
of the United States. See Orgunic

Act, Sec. 9. 9th vol., Statutes at)%; f

Large, p. 455-6. The same provi-
sion is found in all the organic acts
of the existing territories.

“On the contrary, when we look
into the orga
objects and pur
gunferring benefits, not laying bur-

ens.

legislative assemblies of the ter-
ritories, provides for the election of
the members of both branches,
defines their term of office, and for
the appointment of territorial

officers, judicial and executive, and | .

ys their salaries.

““With so plain an indication that
Congress intended to execute the
laws of the Territory, it is difficult
indeed to find upon what principle
they should refuse to pay the jurors
attendant on these courts during
any part of their sittings, or to pay
for records, journals, dockets, seals
and other incidental expenses in-
dispensably necessary to the fulfill-
ment of the duties required at the
hands of the judiciary, so long as
they have provided for the pay-
ment of these costs in the United
States Circuit and District courts
sitting in the States. See Statutes
at Large, 1 vol.,, p. 277, seec. 45 p.
624, 625, 626, secs. 7 and 7. Indeed if
it be conceded that the Supreme
and District courts of the several
territories are United States courts,
then no violence is done by hold-
ing that these several laws for de-
fraying the expenses of courts are
in force in this Territory. BSee
Organic Act, sec. 17, Btatutes at
Large, 9 vol., p. 458.

““I'he appropriation bills 1:|'£v!;43i|31:5lL

by Congress in every instance, at
least in every one that has come
under my observation, have provid-
ed for the
ete., of the Supreme, Circuit and
Distriet courts, without naming the

|

nic” acts for other | BE S
, we find them | Sl

Congress pays all the ex- '
penses, direct and incidental,of the | ks

yment of the costs,|

my mind, that Congress under-
stood this general provision to em-
brace the Supreme and District
courts sitting in the territories, and
that Congress understood these
courts to be United States courts.
See the several ap]{_‘mpriatiun bills
relating to this subject. Indeed I
am not aware that there is any
doubt but that they are United
States courts, having cognizance
of cases not arising out of the Con-
stitution and laws of the United
States. The doubt exists in the
rights and duties arising or flowing
therefrom, you insisting, In sub-
stance, that each government shall
contribute ratably or equitably to
the expense of the same, but they
insisting that legally and equitably
the United States shall pay the
whole. They insist that Congress
has not made any provisions of law
requiring a ratable devision ot ex-
penses, and you infer it from the
distinetion of National and terri-
torial jurisdietion.

“In some cases the United States
have made a distinction in relation
to fees, ete., when the courts were
sitting in their national capacity
and when sitting in a territorial
capacity. See 3 vol.,, Statutes at
Large, p. 752, sec. 7, 8 and 9; also
ib. p. 656; secs. 6 and 7; 4 vol., 0. p.
46, sec. 3; p. 165, sees. 6 and T7; o
vol., p. 294, secs. 3 and 4. And in
same the territorial courts have
not been vested with cognizance of
cases arising out of the Constitu-
tion and Jlaws of the United
States, but for these cases sepa-
rate courts have been created. BSee
2nd wvol.,, Statutes at Large, p.
284 and 285, secs. 5 and 8,
But these distinctiens have not at
all times been observed. From
this it is reasonable to infer that

the practice or usage on the subject
of costs has not been uniform.

“In conclusion I must say I shall
feel extremely awkwardly situated
if I find myself unable to compel
the attendance at court of jurors
and witnesses, and compelled to
stop business in the middle of a
session for the want of means to
defray the expenses, or provisions
for Fayiug them, and sincerely hope
I shall not find myself in sucha
predicament.

“Very Respectfully,
Your Obedient Servant
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FOR COAL & WOOD!

TH'. BEST BITUMINOUS COAL

00N STOVE

In the World.
rf"HRE MONITOR has gained a far-famed
reputation. No higher encemium cap
be bestowed upon a Cook Stove than te
say that every house-wife who uses it speaks

in fts praise and recommends it to her |

nelghbors and friends, for economy, clean-
liness and reliability in all its operations

34,537 MOUNITORS
Now in Use.
Also the Celebrated

Santa Claus

COOKING STOVE,

| WHICH HAS
Fgﬁcﬁnﬁ‘ ﬁﬁ‘fav}%"?&'{.’b THROUGH

THE TERRIT RY, FOR BEAUTY
AND EXCELLENCE, CANNOT
BE SURPASSED.

All our STOVES are
kept For Sale by Z. C.
JH. I. and all ifts Branch
Stores; also by all the Co-
operative stores im the

territorial courts, which shows, to|peprpritory.
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K BINDER]

PAPER-RULING

AND

BrAank BooK

MANUFACTORY

supplied with the most recent and im-
proved Machinery for the execution of
the rfollowing ¢lass of work:

IE

RECORDS,
REGISTERS,
RAILROAD,
BANK,
MINING,
LEGAL,
COMMERCIAL,
CORPORATION,
COMPANY,
COUNTY AN
TERRITORIAL

BLANK WORK

Ruled and Rowund (o
Order.

Music, Magazines and Periodicals

Bound in Cloth or Leather, and the
Best Style of Art.

Pamphlets, Reports, By- Laws
Rules, Regularions, Cale-
logues, Price Iists,
FEie,, Em.,

&3 Made up on the Shortest Notice. .&g

THE PIONEER *

Paper Ruling

ESTABLISHMENT

In the XRocky NMountains

Mining Blanks, Pay Rolls, Way
Eills, Time Books, Ledgers,
Registers and

Every other class of Ruled Dlanks used b
Mining, Railroad or Commercial Compani

RULED TO ORDER

OUR BOOK AND PAMPHLET

DEPARTMENT

Has also large facilities for the execution
of this branch of business.

COMMERCIAL REPORTS,
RULES and REGULATIONS,
BY-LAWS,
CATALOGUES,
PRICE LISTS,
ETC., ETC.

[
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Estimates given on any class o
| morkrequired,




