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there herehe
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gulfif th t time from eteeter rolipitt
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sireare impel ablo I1

thehe trialI1 jute
1 j iadhad before him thete

yfry pa s f testimonyin of mrsbirytiarnetarriet re bacca I1
hhowing0wang doctrine of their

chuchurch on tl 0ofbluralplural mar-
riage

mar-
iage bringloebringariu lne I1

i sharply tpto
his attention thatRMin lkaitorW beliefbellef thewtheraul
18s a spiritual relation for time and
eternity between a husbandud and his
wifewe or wives yet he says not one
yoritoword to the jury about this doctrine
buthe tells them to taketae mr snows

of which there ws no evi-
dence whatever concerningconcer ping adeadelineit
and aoucouplingling it with his contina aco

10
or to convict him of

do wonwomeneuyaaeojie

ofof whom is AOaselineZine in whowhose company
he was never seen during the time
charged and the othermthr of whom was
minnie with whom he habitually
dwelt

nowv Inu your honors atten-
tion to the language of juejudge bore-
man on page 2526 tais is what that
jilleeJj says on the subject of polygamy
ioin a writwritten judicialial optopinion

in the case undertinder consideration we findand
a state of affairs which by the facts de-
veloped in thisthia class bf oases is coming to
be well knew tp havehav a common eleis teace
in this territory the wife of a mans
youth aniland all the other women with whom
he 44has lived as husband more or less arthe
time and wwho0 have retiredreared children to him
areaib ass theygrow old pushed osoff to leadlead a
more lonely life and the principal attention

man is given to theitoe youngest and
most favored of his women it is a natural
resist of a system boundedfoundedonon
and is the sameme herehege Aas inm every other
country where polygamyeawy or any othotherer sys-
tem exists vaio shield tthe4e lust of men

oh rare judicial consistency these
unfortunate mormons are first charged
with neglecting their elder wwivesins iudand
pushing them off to lead lonely live
andthen such kindness and attention
and care for the elder ones as they do
show is used to convict them of un-
lawful cohabitation by the aid of a
legalega presumption that they cohabit
witwith tthee 01olderr ones nonotwithstandingit standing
theyy haveve pushed thein bofflI1 canan jadi
cial folly go further than this I1

I1 observe that the learned counsel
who represents the government on
thisthia occasion has echoed in bhiais brief a
considerable partbiart of this cruel insult
to the prisoner who was before the
court in order to inflict that insult
judgejude boreman misread and nufre
presentedDresented history for what he states
as thiethe same result of the system of
polypolygamygamy jnan evekesyery other country is
not true if any man has lived within
the last two hihundredindred years who un-
derstoodderstood india andalq all the eastbast better
than edmundedmand burke his name has not
become known to the world in his
speech before the house of lords on
the impeachment of warren hastingsNa stings
andaad in hishie speech inig thetae house 0of
commons on MXmr coxsfoxs east inindiadia
bill he shows with distinctness the
provision that is always made the
great polygamouspoly beamous families

now what was true and always has
been tru of the greater haresbarquis of tthe11

east is true of the lesserleor bousehouseholdshoi
and has been true in all agesaes A daodmod-
ern

mod-
era turk of whatever condition of
life who has more thannan oneinq wifewib
would no more think of treating his
eldest wife or hisbis elder wives as this
territorial judge imputes to all men ini
all countries where polygamy prevailsrevails
theathan he would think of kkillingTling his
grandmother sphere polygamy orar

otherober system es to ej thp-any
taiak af man 22 1it-is bepausie this is the

cry because this estheis the
tion that thisthia sysystemsteffi exists to shield
the luat otof monmen that we postpone we
putaaide we forego all efforts to un-
derstandadertder alpostand it and to see wh eliher it iqis or
is not something else

justice mules i it I1 do not interrupt0 t
thi portion of yawar argameargumentnt 1I woundwould
like apu to esq aalp this spiritual as-
pect youyon have referredre several times
to the spiritual aspect of this jormon
marriage these marriagespa as
distinguished nom the ordinary rela-
tions of husbandhasbahd apandca wife and ialayou
hayehave read from that book to show that
there was something pfaf a differentjat re-
lationatio jq i

mrmi CUT
L

s int jr belief
i

tTustice milleriler well in their belief
kownow the extract Wwhichich you readbead from

as I1 caughtt the idea was to
the effect thatthai tae purpose otof these
plural marriages was tota multiply
children and to increase the race Is
that different from any other mar-
riage

mr curtiercurtic I1 arilam comfrycomma to that
presently

justice miller i As thitthat is the fafonnn
dation for yourhoui saying tai there is a
distinction at least in their belief and
that their belief is something that has
not anything todo with this carnal re-
sult of an ordinary marriage I1 would
like to know what it jis

mrmccurtiscurdsCurtis perhaps sirair I1 cannot
answer in your way but 1I certainly
see raymy own way abtabout it clear enough
what are we to dewithdo with the great posi-
tive fact that polygamy exisexist edlu the
semitic race froudfrom the origin of that
race it was sanctioned by god al
mighty was regulatedregular bv the w of
moses was practicedpractised wallall ththe papatri-
archs

at I1
and what afewe TObidodo with the

negativekative fact that osaviorour Savior never
prohibitedhabitedhibi ted it areare I1

Wwe to conclude
that it is a fit conditioncond fatA modern so-
ciety no areetaare weetoto conclude that
it is a state of things tuatthat governments
may not prohibit certainly not
what then la the conclusion there

some conclusion to be derived
from it the conclusion yand
indubitably this that from the firstarst

in of the human race te marriagetaarelationlewda the marriageage coacondition has
comprehendedaided a carnal relationre lagen a sex-
ual union which exists for us as it
doesdods for all the othetbithe apianimalsmals inift qor-
der

r
that there waymay be a continuation n of

Opspeciesecles but 1 beyond alqan behbehindI1 n allall
that is the central hebrew ididea oft aarmar-
riage that it is 9 rellareligious relationattoh a
spiritual r it be
aim quo ththabitit is a rela-
tionafon between soul ardand soul novtNovy what
navehave these cormonsmormonsones

I1

done an4 thatthai sub-
jecteject0 they haveave added tolovaee central
ideideaa orthofthe hebrews this further idea
taetueyy carry their idea forward into
eteternityanity and theythem bellevebelie vetjt and cer-
tainly we have no right to question the
sincerity whatever wewe may think of the
relireligion1ion as an imposture they carry
the relation into the endless ffuturityutux
anddI1 ihdethey say that Jit exists fforever0 r vety
whether it is a relation betybetweenveen one I1

and one or one and two or one and
three I1

they accept the doctrine of the res-
urrectionur iaas it wasvas given by st paul
with such vivid prophecy olof what is to
happen at the last day when this cor-
ruptiblerup tible shall put on incorruption and
this mortal shall put on immortality
and meshallwe shall be changed there is a
naturalD body says the great apostle

and there is a sspiritual bbodydyll bastlmast-
erly exposition iqin which ateare url
one brief sentenceswi tence truths of philo-
sophy and reason with information
communicated by the holy spirit
there it stands in thehe epistle to the
corinthians and there it will stand
forever there it stands too in the
belief of these mormonscormonsMor mons fixed andaad
immutable in their faith as it is in the
faith of all mankind who accept the
revelations of the new testament
the mormon founder and prophet
have been an impostor aye a consci-
ous impoimpostor if we choose to call turn
but on the doctrine of the reresurrec-
tion and the kindred doctrine of the
atonement he is owone with the whale
christian church throughout the
world let us see things as they are
airdand give them their due significance

another part of their doctrine is this
that among those whose circumstances
admit of it whose means and oppor-
tunitiestunituai ties allow of it and consent is
given by all the parties because the
relation cannot be entered into other-
wise hefie who presents in the other
world the greatest number of beings
brought into existence here will iere-
ceive a higher consideration there
but then here comes a difference in
their views there is a portion of them

and oh if the people of the united
states wouldvould only see it here isip the is-
sue of this terrible business there
are hundreds and thousands
in hat territory who hold the religion
in all its integrity and in allali its
length andud breadbreadentil just as i all the
others doto but who have only one wife
what is the difference between them
why it is simply a difference of inter-
pretationpretation qtof their religious law one
portion of them accept polypolygamyamy as

the other portportion accept it
as permissive and if governmentthe
andana people of the united states would
only see what is their duty this is the
avenue and the issueassue out of this whole
difficult problem as time shall go on
andaulsas the providence of god shall
bless our effortsts tatbut of oneabne thing9
there is a fixed moral certainty the
monogamous wives will suffer any ex-
tremity before they will be drivenfrom
the side of their polygamous sisters

I1 now come itif your honor please to
the language of this court in he qcasease
of cannon in the second easecase tried
budge powers in hishia charge tot the
jury garbled a sentence from the opin-
ion of this courtincourt in the cannon case
and didiot point outeat to the jury the
difference between the facts of that
case and the facts of the case he was
then trying and the jury mustmast have
beesbeen misled the languageslanguage of this
courtincourt incannons case in reference to
the statute was this

it seas not only to punish bigamy and
polygamy when direct proof of the ex
istance of those relations can be made but
to prevent a man from tauntingflaunting in the face
of theitie world the ostentation and opportuni-
ties of a bigamous household with all the
outward appearances of the same relation
which existedjexisted before the act was passed
andaad without everencereferenceeterence to what atay occur in
the privacy of0 thase relations

by a household I1 should understand
persons dwelling in one house or if
dwelling in more thanthad one that the
head of the house should be going back

I1 and forth and living alternately with
oneabne and alternately with the other
wife

the opinion of this court was deliv-
ered december 14 1885 it did not
reach utah until just before the ad
of these cases were tried on the trial
of the 1stast case judge powers was
guided by his own unassisted wisdom
and his zeal to procure conviction on
the trial of the ad and ad cases
hebe had the opinion of this court in
Cacannons case beffre him in its full
text

it must have been manifest to him that
thath sentence which he quoted was an
illustration only of the facts of the case
that were covecoveredred by the opiopinion that
it could have no application to a case
which this court could not have fore-
seen

if we analyze the language of this
court we find that it speaks of

1 A bigamous household
2 the ostentation and opportunities

of a bigamous househouseholdhold
3 the flaunting in the face of th

world that ostentation and those op-
portunitiesport unities

4aa A continuance of the asniesame rela-
tions which existed before the act was
passed

5 the non inquiry into the privacy
oloi thosethese relations

taking all these ideas togetherr just
as they were expressed it was appar-
ent

r

that they applied only to the casecage
of a man who dwelt under the same roof
with1 twowo wowomenen aatee habituallyI1 U at the
sepseparateste tablewe of each about onone third
of the titimee and had noethernop ther homewe or
dwelling placelace thisLhis state of thingsthing
constituted the ostentation and oppor-
tunitiestuni ties of a bigamous household and
the flaunting oiof them in the lace of the
world these were the xelaxabela eionslations
which wereeie continued after the pas-
sage of the retact as they existed before
its passage

moreover in cannocannonsns jeasecase there
was no language that had been used
by him in reference to the two wamen
as his wives nothing butbat his con-
duct was in evidence and it was that
conduct alone 4by which he held themthein
out to the worworldlyasas his wives no
element therefore of aehe religious

sensejense in which these people regard
each other as husband and wife or
wives and are accustomed so to speak
of each other appeared of record in
cannons case this judge powers
must have known if he read the opiopin-
ion

11

of this court
he read to the jury the sen-

tence above quoted made them
believe that it applied to Mmrr
snows case never told them to iinn
qu lrein whatawat sense he spoke of harriet
and sarah as his wives left them to
apply the language otof this court to his
relations with Adeline and admonish-
ing them sharply of the obligations of
their oath as jurors to take the law
from the court he procured a convic-
tion

see that portion of his charge which
as on the tap of page 22 of record no

1279
I1 must now as rapidly as I1 can call

your attention to the references which
show historically the intent and mean-
ing of the first amendment of the con-
stitutionution which forbids congress mak-
ing any law prohibiting the free
exercise of religion

when the constitution was before
the states for adoption while nonenond of
them made its amendment a condition
precedent to their the
instrument six of them positively in-
sisted on having various amendments
made in the mode provided for and
three efthemof them gave great emphasis to
their demand for an amendment anon the
subject of religion these were new
hampshire virginia and north caro-
lina

new hampshire couched herier de-
mand in these words

the congress shall make no laws touch-
ing religion or toio infringe the rights of aoncon-
science

Virglvirginiahia and north carolina used a
greater amplitude of expression both
of them said

I1

that religion ororthethe duty which we pwe
to our creator and the manner of discharg-
ing it can be directed only by reason andalid
conscience not by force and violence and
therefore all men have an equal natural
and inalienable right to the free exercise of
religionreli gion according to the dictates of con-
science and that no particular religious
sect or soviets ought to be favored or estab-
lishedli in preference to others journals
of theth old congress volvo iv appendix
pages 52 58 59

in this comprehensive summary of
the whole doctrine philosophy and
right of religious liberty we may trancetrace
unmistakablymistakablyUa the hand of jefferson
secondeddeo by the handband of madison we
know what jefferson did for the estaba
ashmentishment of religious liberty in Vvir-

ginia
ir

by the bill which he drew and
promoted until it became a law
speaking of this bill in his autobi-
ography hefie says he I1 meant to compre-
hend within the mantlemantie of its protec-
tion the jew and the gentile the
christian and Mohammedaix
hindmo and infidel of every descrip-
tion

madison and patrick Hhenryenry by their
course in the virginia assembly when
they were framing their bill of rights
in 17761719 left no doubt possible concern-
inginythethe broad scope religiousof free-
dom When the subject of amendments
of the constitution of the united
states came before the house of rebep
rese the first congress mr

1 mamigonMai lison tok tilethe lead in
and carrying them through what oc-
curred on the subject of religion is to
be found in the annals of congress

congress 1789 pages

so that there is no difficulty what-
ever in understanding the constitu-
tional meaning of the free exercise
of religionreli 11

i it does not comprehend solely modes
of public worship or external acts it
comprehends also the holding of relig-
ious beliefs and their avowal whatwhatevereveir
they may be and the possible linilim

upon rereligiousI1 as beliefbeliefistis thathat it
shall not be pleaded in excuse for con
duttduet which the legislative power sees
fit to prohibit because it is in jariousari to
themthe welfareelfare of society

if therefore the edmunds act is to
be so construed and so administered
and applied as to make it encroach in
the smallest degree upon the to
hold and thehe right to avow a religious
belief it iss so fat andandvordvoid

cannot legislate against an idea
we cannotbunot legislate against a thought
or an expression of it we cannot force
any belief out of the human soul i

if the expression of a religiousreligions belief
connects itself with conduct with ex-
ternal acts we must discriminate be-
tween that conduct and those acts
which are plainly dictated by the be-
liefie anand arare riotnot per se injurious Qq the
publica 0 welfaree fare and those which are so
injuriousalario s prr are declared to be so al
though6 g dictatedic by a sincere religiousreligions
ellefbelief

for example in the cases now before
the court it isiq proved in evidence thatthata
there is a certain religious belief on thehe
subject of marriage which makes ttit to
those who hold the belief a religiousreligions
and spiritual relation for this world
and the next that relation continues
to subsist for them although thethey
never see baceachh other and although nno
cohabitation of any kind is possible
we may legislate to break up the car-
nal relation and to
cohabitation of a certain kindif it capcan
be judicially deftdefinedned but all the
whileVv hile and when the carnal relation and
the cohabitation are broken up or are
voluntarily discontinued there re-
mains in ane soul the religious and
spiritual tie which we cannot reach
and must not touch inn punpunishingishin 1thee
conduct again if the conduct ofof the
parties towards each other continues
to be that and that onlyodily which the re-
ligious belief diedictatesI1 batea as a duty whichh
the common sentiments of liuhumanitymanity
diedictatetate Aasa visits0 ofat 0sapathy con

t
ributing to support providing the

means of subsistence forewomanforewomenfore women and
children in sickness or in health in
sorrosorrow or in joy setsacts which are not
per se injurious to the public good we
cannot define them as unlawful cohab-
itation without violating the rights of
conscience basoby ao doing we punish
acts dictated by a religious belief in a
religiousreligions and moral dutydoty the discharge
of which is in itself perfectly innocent
and harms noBO one on the other hand
if the conduct is such that when put to
a jury under proper instructions it
warrants the conclusionconc lasion that the par-
ties were living in defiance of the law
under a pretext of religious and moral
duty and that toIs of itself the kind of
conduct which the law rationally in-
terpreted meant to denounce it may
be punished

there can be no pretense that this
has wen MrSMr Snows conduct in
in 18188484 or in 1885

I1 have now to aaltask your honors in-
dulgenceduldulz genceeuce to permit me to read some
thing I1 have set down in writing in re-
gard to tilethe mormon religion lecausebecause
I1 meant to weigh every word thatthail I1 say
here on that part of the subject thismormon religion is the mostmoat remarka-
ble phenomenon of its kind that has
occurred for centuries it is founded
on an alleged new revelation that is
neither here nor there it is believed
by hundreds of thousands of people
all over christendom and whether we
call it asaa imposture or call it what we

is the fact that it Is exten-
sivelyivel believed

this1 religion has been made the
foundation of a veryverv remarkable soci-
ety like other religions good and
babad it thasihas its martyrs its prophet
and founder was for his teaching put
to deah by a mob joseph smith was
murmurderedderedinin jail june 27 1844 by an
armed mob disguised as negroes and
no one of his i assailants was ever
brought to justice several of his ad-
herents lostloit their lives by lawless
popular violence the whole body of
them were expelled from the country
where they first gathered where theythe
built the city of nauvoo around
which they made the region blossom
like the rose they were driven into a
foreign country that country became
the property of the united statesthey grew and increased their religion
all the while maintaining its hold upon
them and exercising a great power
over their lives they wademade a commu-
nity more orderly more moral more
thriving than any equal number
of people anywhere the blots
anandd scars and sores and scabs
that are on our civilization
in all our great cities and larger towns
are not on theirs in exclusively mor-
mon towns there are no drinking
shops no gambling houhousesses no houses
of prostitution andana none of that im-
morality which so shocksshock us in
all our great cantrescentres of popu-

lationula tion there is no profanity no-
where is sunday more religiously ob-
served not even the presbyterianFresby ferlan
scotland or rigid connecticut ninety
percent of them own their houses and
lands their farms average less than
twenty acres each this is a state of
thingsthings unparalleled in any other part
of tthee world

their religion as I1 said beforeis one
that exercises great power over
lives they accept all the cardinal
doctrines of both the
greater sacraments that feature of
kneir religion which sanctions polyg-
amy is what makes them obnoxious
and it is the grand provocative of the
antipathy that breaks through the or-
dinary restraints of religious toler-
ance

the popular mode in which they are
attacked is by representing the women
as slaves to the lust of men this is16
the universal cry and it is false the
relation of plural wives to one hus-
band is just as voluntary on the part of
tthee mormon women who are alleged
to be the sufferers by it as is the easecase
with ananyy other formforin of the mar-
riage rrelationelation this affords an expla-
nation of the tactfact that there can be as
there are purity innocence and wom-
anly virtues among these women if
we seek a further explanation it is to
be found I1inn the flacfactt tthatt the common
ideas and customs ofifjaaheh e world teach
women toreto regardard marriagemarr age as the one
thingneedfulf and this explains whywh
panymany women should prefer being one
of several wives ta not beingaping a wilewife at
all but we must add to this the re-
ligious belbeliefie ewhwhichinkotch they have embraced
4ndfid must have embraced before they
rancan enter into the relation because no
mormon priest pr official of any kind
anywhere everedgr hasas performed or can
perform a marriage ceremony for any
one who does not accept the beliefeliefto
nor can a marriage be solemnized un-
less the first wife itif it is the marriage
of a second gives her consent inthisla this
very case of SHOW at is in evidence
that jiefie was married 0 od two women on
thothe same day a thing that could not
happen mithwithoutat fta mutual consent
and it is a well known fact as occur-
ring frequently within the past forty
yelyearsiralnin that territory that women
ask their husbands to marry one of
their friends now you have the
whole explanation of what it is so dif-
ficult to understand that difficulty
of understanding it and the addedunwillingness to understand it oior to
reflect upon it with any kindiud of fair-
ness affords to their persecutors the
opportunities and stimulus for break-
ing over all the boun ds of religious
toleration for invoking and using the
machinery of criminal law and pushing
it up to and beyond the baribandersJers which
have been erected for the security of
the rightsbights of conscience
it is the function of this high tribu-

nal raised above all prejudice free
continued on pageFage 02


