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THE DECISION AND DISSENT

WB present in this issue the decision
of the supreme court of the territory
on the matter of the application of the
receiver in the suits planted by the
united states against the church for
an order for certain personal property
alleged to belong to it

the dissenting opinion of chief jus-
ticeti-ce zane also appears upon the ques-
tion at issue the latter is clearly right
the main point made by him is invin-
cible and invulnerable it is
a plain statement atf a con-
stitutionalat principle of lalaww univer-
sallyfall acknowledged and establishedaethe property in question is in the
hands of an a ion not a party
to the suit and which lays claim to it
by right the remedy of the receiver
was a suit against the party in posses-
sion and asserting the claim the
peremptory order authorizes the seiz-
ure of the property without the holderbolder
of it being given an opportunity to be
heardbeard in court this is simply confis-
cation and must be illegal it is as
plate an infringement of a constitu-
tional priti ciple as ever was perpetrated
under legal color it is depriving the
citizen otof property without due prpro-
cess of law

that is the point in a nutshell and
no amount orof judicial sophistry can
place it in any other shape

we look upon the esesccheatinghesting pro-
visions of the law under which the
whole proceedings have been brought
as so much macaimachinerynery for ththee purpose
of perpetrating a legal robbery upon
an unpopular religious community
the granting of such an order as that
given to the receiver yesterday goes
outside otof the bounds even of that or
any other law on the statute booksboks of
the united states no author
astion for such a proceed
ing could exist on the face of
any lawlav for the reason that a state-
ment that would give it would be di-
rectly in conflict on its face with a
fundamental provision of the consti-
tution that safeguard was placed
there torfor the very purpose of prevent-
ing the citizen from betasbeing plundered
by summary process in place ot thetb
process of the law

chief justice zane has on many
questions exhibited an understanding
of legal principles that has done him
credit inili such instances he ggoesoesabbe-
yond

e
the surfacesuri ace probing tthee pphasese

presented with incisive and analytical
perception the occasion under con-
sideration is a case in point

FRENCH AFFAIRS

WHILEwatt it is true that aside from such
demonstrations as street disturbances
no sensational occurrences attended
or have thus far followed the election
of boulanger to the chamber of depu-
ties he has seemingly found it neces-
sary to write a reassuring ietter pro
testing that he is opposed to the
schschemesmes of aggression chica the re-
public of france has been charged with
entertaining the main object of this
epistle was doubtless to oiny that he
boulanger was in favor of war or was
seeking to bring one about

were a bank cashier to rush into
print for the purpose of disclaiming
any intention to embezzle the funds in
his charge the suspicion which hebe was
seeking to avoid or forestall would
very likely be created by such action
in some quarters Boulangers letter
will have a similar effect if
boulangerBeu langer would not be in favor
of attemptingalternating to alsace and
loraine should germany become suffi-
ciently distracted at home or so em-
broiled with russia as to make such a
move feasible and sate taen hebe is not
the man hisbis countrymen want and
have supposed him to be

the arenen nation I1is just now con-
siderablysiderably exercised over the proposed
changes in its constitution but the
dispatches hilvehave failed toto state dis-
tinctly the nature of the amendments
which are beim urged one thing
seems apparent the political condi-
tion of the republic is in a confused
condition it is reported that the
present ministry will be likely to re-
sign shortly and that it is impossible
to foresee what may then occur the
question is anxiously asked Is boul-
anger the man to create order and con-
fidence out of this state of chaos and
uncertainty

A SINGULAR discussion
A PECULIAR discussion took place in
yesterdays session olof the general con-
ference of the methodist church now
being held in new york the question

was on the admission of certain ladies
as lay delegates to seats on the floor otof
the assembly the committee to which
the subject was referred reported ad-
versely to the proposition and a lively
debate ensued the position taken by
the committeecom mutee prevailed

we have nothing to say with regard
to the manner in which the methodist
church conducts its business that is
its own affair the public outside of
its own pale have nothing to do
with it it would be well it this at-
titude was assumed with regard to the
church of jesus christ olof latter day
saints with whose internal business
every busybodybusy body religious and other
wise considers it his prerogative to in-
terfereterfere

it is interestingerestineIntInterest ins as a tactfact however
that the question is likely to cause not
only a good deldealia of feeling in thehe ranks
of the methodists but berbaperbaperhapsps no
small degree of detectiondefection it aap-
pears ae

that at a district meetingmeeting of thet
wo an suffrage association a reso-
lution was adopted to the effect that it
is the duty of every woman to with-
draw from any church whose pastor

the action on this subject of
the general conference of the meth-
odist denomination

this resolution appears to be based
the presumption that method-

ism has an exceedingly aligui hold
upon those who have accepted it ILSas
the religion of their choice it seems
at this distance that itif the ladlesladies de-
sire a reversal of the action of which
hey complain this could hardly be

ddonee by beltingboltl ny from tho
tion an inside influence is infiniteinfinitelylv
more potential in the generality of
things then an outside pressure

I1

THE INDIANS LANDS AREABE
WANTED

A PEW days ago a press dispatch from
great falls montaramontana described the
eaeagerness with which the opening 0off
the blackfoot reservation was
awaited at that place and throughout
northern idonmontanatans A bill hadbad passed
both houses of congress providing

that the reservation should be thrown
open to settlers and was awaiting the
signature of toethe president A large
number of persons hadbad gone
upon it to locate ranches
mines and townsites desirable
valleysvalleys on the reservation were
fairly covered with tents occupied by
both soldiers and civilians who were
awaiting news that the bill hadbad been
signed on the receipt of which there
waswaa to be a grand scramble lorfor the
I1sudslands which were being taken from the
indians

there nowBOW seems to be a probability
that similar proceedings will be wit-
nessed in uintah valley in the eastern
part of this territory before man
months for two or three years
machinations have been in progress
looking to tiethe robbing of the uintah
indiansindiana olof a portion of the rich fertile
and beautiful country embracedemoremo acearaced with-
in their reservation such a degree
of success has attended this wiwirere
pulling that a bill to revert to the
public domain a portion of the uintah
Rreservation has passed the house and
been placed upon the senate calendar

stock men in eastern utah and
I1 western colorado are believed to nebe
the prime movers in this scheme lorfor
despoiling the indians the latter
have made considerable orprogressogress in
the art of agriculture and many of
them raise crops on farms halcli they
cultivate with a degree of industry
true in respect to this virtue they
bear no comparison with the whitewhim
settlers but when it Is remembered
wey t aisted in the very depths of bar-
barism but a few years age toetiie pro
giess they have made is very encourag-
ing they have engaged in block
raising more readily and extensively
thenthan in farming and many of them own
large numbers ot both horses andaad
cattle watch is an additional reason
whyiby their reservation should be pre-
served intact torfor it is none too large
lor their present and prospective
needs

uintah valley is probably the most
beautiful and desirable section of
country within a radius of hundreds of
miles it has an even balmy climate
whichwatch is delightdelightfulfai in the extreme it
is well watered oyby the uintah and du-
cheane rivers and their numerous trib
utaries which are generally large
brooksbrooka flowing through a rich prairie
country and which could easily be
diverted for purposes of irrigation
the land is very rich and fertile and
mile after mile of it16 is natural meadow
timber itsis abundant and easily acces-
sible and the region abounds in re-
sources wellweli calculated to tempt the
cucupidity of would be settlersadtbia it is a shame that the avarice of
the white man should forever be per-
mitted to triumph over the rights otol
theme indian and itif the lands of the
CinJinttahtalls shall be given to the schemers
who are now seeking to gain posses
lionfion of them a glaring wrong of the
most shamefulbhameful character will be per-
petratedpet rated unless indeed the indians
shall be amply remunerated a thing
not at all likely to be done the
whiteswaites who want the indians lands
have no difficulty in reaching the ears
of congressmen with their pleas and
arguments but the red man has no
lobby operating in hisbis behalf he has
no means of presenting his side of the
case to the lawmaking power of the
country in hisbis ignorance and pov-
erty be falls an easy prey to the avar-
icious frontiersman who covets hisbis
fertile lands and nuo stock rangesaUkes

DISPOSAL OF THE SEWAGE

THE disposal of0 sewage that great
problem of modern times in larlargege
cities has notay any means been solved
in thisibis city yit the plan to run thetee
sewage into the jordan to be thence
conveyed to the lake Is meeting with
serious impediments the people
dwelling upon the banks of the stream
who are dependent upon it foror water
for domestic purposesaes loudly and
naturally protest against its being
maae a conduit frfor the filth of this
city in number the persons protest-
ing great but in the legal bulbat
barks behlund which they stand en-
trenched they are likely to be found
strong enough to make a good fight
against what they regard as enc roach
mentsmenis upon rights which are vvital to
their welfare

since the year 1850 a new common
law upon the subject of water or rip-
arian rights has been slowly
ingin9 in the western part of1I
the united states to which
partart of the world it is peculiarc liarthisthis law had its originatt

in
local customs which became estab-
lished with thetae settlement of the re
klonglon named and those customs toin turntarn
were founded in the vital necessities of
the settlers summed up into a few
words the law referred tomayto may be thus
expressed the first aappropriatorator of
the waters of a natural stream to any
useful purpose is the owner of those
waters to the extent of his appropria-
tion no matter to what the
water is applied sose long as it is a use-
ful or necessary one it may be hyd-
raulic mining manufacturing or the
supplying of the residence for domestic
use as well as irrigation

so firmly basbaa this law become
lish ilki upon the pacific coast that theane
courts of0 california have set aside lex
illativeiHlaigla tive enactments which condicconflictedted
with it thus rivinggiving to it the strength
and enduring charcharacteracter of organic law
AA brief argument only would
be required to shoshoww that
a sound public policy demands
the preservepre serva ion and perpetua-
tion of this rule viewed from this
standpoint the position of the settlers
upon the banks of the jordan will ap-
pear to be a strongly fortified one I1

from which it will be difficult to dis-
lodge them s

in addition to this common law of
water rights there are statutory pro-
visions in thiathi territory chica still
further strengthen tilethe position of tthehe
settlers along the jordan among these
are the sections of the penal code re-
lating to nuisances and the following
section of the fishash and game law

sec 6 every person who putspub sintointo
the waters of this territory any pois-
onous or explosive substance or any
talog that is injurious to fish or that
renders the water unfit torfor household
purposes is guilty of a misdemeanor

A number of persons and firms have
invested capitalcantal in the business of
manufacturing salt and some of0 them
have otheir works near
enough to the mouth olof the jordan to
strongly atsuggest the probability of
sewage impurities being mixed with
the salt they produce it the latter
wire designed exclusively for mining
purposes this would not matter butbat
the fact that vast quantities of table
salt and of the coarseboarde article used for
preserving meat eteetc are
from not very far from
the mouth of the jordan makes it
evident that to transform testteat streamabream
into a channel for sewage would work
disaster to thothe business of those es

would not a court of
equity be bound to protect the latter
against su tift injury to or the possible
deotdestructionruction of their business

unquestionably the salt consuming
public will insist upon having their
seasoning and sewage separate and
the faintest suggestion that a
given brand of table salt hasbaa
imbibed any extra qualities by
reason of having been manufac-
tured near the mouth of a stream
with whose waters is mingled the
sewage of a large city would be likely
to drive that brand out of the market
in such a case would its proprietors
have no recourse A businessbusiness which
hashs been lawfully established cannot
be lawfully destroyed without com-
pensationpensa tion to its owners suchsnob at least
would seem to be a sound rule of law
and equity

the number of people who would be
affected in regard to their domestic
water supply by the fouling of the
jordan is stated to be between 75 and
kocand the sumber of personspersona engaged
in the manufacture of salt on the
shores of the lake who would be dam-
agedaged by turning the sewage of the city
into that stream are still fewer but
the rights of this handful of citizens tola
just as sacred as are those ofet the
wholea commancommunityI1 ty and any sentiment
which sanctions the subversion of
toe rights even of the few furfor no
otherether reason than that the conveni-
ence of the many seems to require it
is un american and repulsive to
every citizen who has reverence for
constitutional methods or the prin-
ciples of a tree government

i reverting again to the law of water
rights there is no law or precedent for
condemning an individuals rightito the
waters of a natural stream torfor the
benefit of the public real estate may
be treated in this way but such prop-
erty as a water right cannot it aap-
pearspes rs therefore that in order to makemale
the riverriver jordan a conduit torfor sewsewagepea
lie council will toaittetro ot the stream the point

where the inta it to its

mouth muckmuch in the same manner in
which the corporation obtained pos-
session of0 city creek this howeverbo waver
would leave the salt manufacturingring
problem tillstill unsolved

itif it be granted that the lawslawa of man
involved in this sewerage question as
above set forkla can boba set aside evad-
ed overridden or otherwise disposed
I1off there are laws of nature also in
evolved in it which threaten to be in-
superable in high water time the
jordan river disep from six to seven
feet spreading all over extensive tracts
of the flat lands lying along its eastern
shore west of the city it tillstile the canal
on seventh west street so that torfor
weeks at a time there is no current in
it A similar statement may to some
extent be relatively made though notlot
9000 forcibly regarding the canals on
ninth and sixth souta streets this
state of facts gives rise to the sugges-
tion that at a certain season otof the
year instead of the contents of the
sewer pipes flowing into the jordan
the latter will flow into the sewer
pipes the tallfall being in favor of the
high water in place of the emptying
point otof the pipe

the above tois not written lain a cap
bious spirit nor torfor the purpose of
discouraging the project topeto provideovide a
sewerage system lorfor this city which
must be established beyond question
we should have sewerage butbat we
have deemed it proper to present some
otof the obstacles to some of fhhs plansplane
for disposing otof the sewage wbwhichich
have been proposed

SEIZURE OF PROPERTY

chief justice zane says it is
without due process

of law
BUT JUSTICE AND

ARN A MAJOR-
II1 ry UPOF TUB COURT

PROPERTY OPOF THE CHURCH associa-
tion OF THE SALT LAKE STAKE

TO BEBB
I1

the following Is the tailfull text of the
decision of the majority of0 the territ-
orial supreme court tola the applica-
tion of marshal dyer as receiver to
have turned over to him worth
otof personalpers oual property belongingbelou King to the
church association of the saltbait lake
stake of0 zion and lain the handshanda olof
presiding bishop wm B preston

in the matter of the application otof
the receiver to have certain personal
property turned over to him opinion
baingbeing by associate justice boreman
associate justice henderson concurs
ingin

finin this suitsult brought to windind up the
affairs of the late corporation oroi the
church of jesus christ otof latter day
saints a receiverBeeeiver was appointed of
the property and effects oxof saidbald late
corporation and the receiver has filed
his petition herein alleging
tain personal property of said late cor-
porationporation is in the possession of ceri waaa
ofd the defendants namely john BR
winder robert T burtonhurton and william
B preston and prays that an order be
made commanding said defendants to
deliver the prproperty to the receiver
said defendants Wwinder burtonbarton and
preston answer to said petition deny-
ing that winder or burton has posses-
sionsion of said property and denying that
preston has possession otof it lain the
capacity of agent for said church or
torfor any of the defendants and they
allege as further and separate answer
that on the of february 1887 John
taylorraylor was trustee in trust torfor the
said church and was in possession of
said property and assigned knotand delav
ered thac same toso another corporation
called the church association of the
salt lake stake of zion and that
said Awo clation on the lath day of
march 1887 assigned transferred
conveyed and delivered said propropertyI1erty
totoombwm it preston presiding bishop
of said church in trust to be used and
employed in the

construction OF THE SALT LAKE

id temple being owned by the said
burchlurch of jesusjesua christ of0 litterlatter day
saints andaad at all times used exclu-
sively for religious purpurposesoseo that said
preston presiding biallbishopop then took
possession of said personal propertypropropertygerty
except such as had been eapenexpendeded in
the use and construction olof the tem-
ple and that such property nowBOW in his
possession is being used for said desig-
nated purpose and none other
upon the issues thus raised a
large amount of testimony has been
taken from which it appears thatabat this
propropertyerty had come into the possession
of john taylorraylor ksas trustee in trust torfor
the church of jesus christ of latter
day saints that the purpose of the
members ofef that church in donating
the property was that it be used to aid in
the construction of the saltbait lake tem-
ple thatbat said taylor as such trustee
lnEleti trust executed a transfer of said

properly to the church association ofgaltalt lake stake ofet zion a corporation
within the said church and in said
transfer the conveyance was treated
as creating a trust in the assorassociationlation
for the purposes therein specified anaand
amongst such purposes was the con-
structionst of the temples and after this
saassociation had acted a few daysdayi in the
matterimatter it in turn conveyed the proprop-
erty

p
erty to william B JVprestonresten precidiapresidiaPrepresidingsidiaailbishop of said church in trust to aid
in the of1 the temple
it being understood as the wit-
nesses stateewh ttthat uletoe property

WASAS NALLY riOKA TK

forfer that purpose the
which the property was tobato
was not changed by any olof theththeia
lerafers it was used by each holdibold
possessor for aiding lain the 4
tion of theibe temple tr

the defendants contocontendjid tth
receivers power Is
cited to the rights ofet theethe accorcarponpa
the church of jesus christ of01
day saints at the date of0 itaatad
tion the receivers power
doubt confined and limited tn iproperty as thecorporationcorpo OWOM
the date of its dissodissolutionlutlolutto hs
would not follow that the keok
power is confined and leml
rights of the corporation at thai
of the dissolution the late coi
tion or john taylor litasits trtm
trust might not have hadbad the kg
to impimpeacheaati the assiassignmentgam e QL or
alpp the church assoniassociationalon
would not follow thatthat tl
beiver might not have that po
is urged that he can have a
power because he simply r
the courlandCourCourt tand that the bourcourtensCourts14 nS

ity is in the nature of that off s
mini strater and it depre
deceased person itif tthee sawa
were correct that the receiver

only the late corporation
hebe could not attack tilethe
church association butbat the u
that the receiver K

OTHER INT ai
than these of the late corpord4represents the government slidifrepresentsep resents all who have Interest
propertyr the receiver does wfvolilli

4
rain as the appointee or the on
the late corporation he co
authority of the law to act Wcourt in holding and poseposse tw
property 0off the late
actect thereafter to distribution
dosalposal according toto law tm 2
rightsr otof earliesparpartliesibs the court lwis
sensea the representative it
late corporation the courtcom iri
charge oiof the affairs of the klilater
horationpopor rationstion under an act of cong
the purpose olof winding
corporation itself having
funch the receiver acts forthe 0ilk
and although the assignmentassign meat ib
church association may be no

tween the parties yet it the i
ment or transfer were illegal tt
belver can impeach it byby reason I1
representing other interestsinterest tho
otof the dead it1 1 mmM
legal and valid against all 1laro
preclude the attack

porter vs williams 9 N Y

tilethe assignment is in the at
gift for certain trust burppurposesses i

tilethe matter for our consid
then at this point seems to w
the vassignment OR

made by taylor trustee in
the church association life
transfer is dated the day fam
gaary 1887 but no delivery iffa
ticefice thereof to the assignee i
place or is claimed to th
taken place until tae ad day of0 JUB
followingfolio wing whether there was ua
livery of the transfer or aseep
the ailad day of march is not ccle
the evidence et itif it took p
ad of marcumarch the further tool
as to whether there was a oiflefil
the property on that day A ali

at sayany subsequent time could m
taken place as with the w4
march the life otof the assignor 1

ration went out and its u
i ceased no single witness swaw
dively that there was a celivende liven
property on that day some
so to do but before closing
simony the inconsistencies v
nitnicenesseness of their statements
question in doubt mr A XMJ
who seemed to act as the reni
tivefive of the church associate 4
matter

REFUSED TO

the possession ot the ro e yi
was listed to him anand tthat
done foror several days afteraate d
march he took control iniu
on the ad of march but nathl
was done on that day he di
have taken possession on the
of the ad of march but was 1

ilive he was positive that
possession in the morningmoral
day it such was the factfa
follow that the accounts sho
begunbegan on that day and that
men who were operating aan
should have hadbad their pay torfor 1

but as appears from the Pcwi h

evidence their pay boganbegan 0ont
march the inference I1aroa

that he took charge of theethe boffl fk

sd of march the evideevidenevidencescej 91

whole does not show that mi

took possession on the ad
but rather at a sub
no one could deliver u
erty to him at any bae not
the corporation itself hablo
of existence no one had fta
act for it but at a subset
did undoubtedly have pe 0

the president of the churchcan
tion and retained it for doyil

the transtransferfertoto the church ji

did not purport to give ah
title to the association but 41

certain purposes theTheaeas socia
to hold the property in trait
privilege of appropriating it a

FORfon TEMPLE
illor other specified purposes 1

authorized under the transfer I1

the property torfor the erection oroilrig
in tilethe erection of the salt la
pie a piece of property aeji

the late corporation it did BO00 I100
it by transferringtransferrinK and lim

aristet to william B preston


