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5 of the edmunds act which provides

that in any prosecutioncutioncutton for bigamy
polygamy or unlawful cohabitation
under any statute of the unitedunited states
it shall bobe sufficient cause of
to any person drawn or summoned as
a juror or ththatatlieatllehe
believes it right loraioralor a man tollacetohave more
than one living and bifwifee at
the same time or to live in the practice
of cohabiting with more than one wo-
man preclude mormonscormonsMormons from the
right to sit on a grandraudrand jury whererealireailallali
kinds of indictments are to be foundfouad
its plain meaning being that in certain
trial juries after the indictment has
been found persons entertainentertainingin
a certaintaiti belief may be exclud-
ed the panellingempanellingem of a
pudgnandgrand jury is not a prosecution for
polygamy01 or bigamy any more than for
murdermurdereror burglary but itif the mor
mons could be asked certain ques-
tions and excused on making an affir-
mative

til
answer to them the non 11 mor

mons should have been asked the
same questions the latter were not
asked if they believed it right to co-
habit with more than one woman
which was as much a disqualification
as belief in tolygolypolygamypolygamygamy and there was
manifest all tthee way through a dispo-
sition to create such a jury as was not
provided for by law mrnir richards
contended that a person suspected of
crime had rirightslitstits before the law which
would shieldshiela him from baseless and
vexatious indictments where the latter
were illegally found as much as from
conviction by a packed jury

at the conclusion of his aguargumentment
the court took a recess and oilon reasre asai
demblingsem bling at two pm listened to the
reply of C S varian esqEsq assistantassistautant
prosecuting attorney who argued that
the provisions of the edmusedmunds bill in
regard to tilethe qualifications of jurors
on polygamy cases were applicable to
grandgraul jurors as well and nencehence thatthat
this grand jury wasvassas a legal one lie
declared that the point made byby de-
f desde-
fendantsfendendants attorney that the 11mormon
members had been asked certain ques-
tions regarding cohabitation which
had not been put to the nonon11411191ii 11mor
mons had no weight from the fact
that this was a mattermatter duftpurelyly optional
with the prosecuteproseprosecutingcuting attorney liehe
cited authorities to show that
the only ground defendant
could have for his motion
would be in proving that the requisite
number of ballots was not drawn from
the jury box and that the notice of the
drawing was not given in the manner
provided by law and that tilethe drawingdrabinwas nonott hadhabl in the presence of officers
designed by law but that thesethese steps
having been regular and ffullyully complied
with therethed was no legal standing for
the motion to quash the indictment by
reason of the illegal nature of the em
panellingganellin of ththe juryejury

mr richards iuin his closing argu-
ment showed that the authorities
quoted hyby mr varian were not applic-
able to the state ot0 affairs in chisterthis terr-
itory where there were two leglegislative8 e
bodies the congress of the unitedite
states and the territorial legilegislaturelat re
and referred attat some length to thee j
system which obtains here aand tto it
history from the bebeginninginnon making
strong and concise argumentargument in ssup-
port of his motion

theth matter was taken under advise-
ment until 10 this morning at
which hour in the presence of a ffullfuliuliuil
bar the folfollowing was rendered by
chief justice zane as his

DECISION

this is an indictment for polygamy
and the objection to the indictment Is
that the grand jury was not a4 legally
constituted grand jury and the reason
as I1 understand the substantial rea-
son is that certain grand jurors were
excused illegally and certain others
were placed on the grand jury in con-
sequence that ought not to have been
there it appears from the statement
of facts pleaded to by the attorneys tofo
the prosecution and for the defendant
thatithe grand jury was first se-
lected in pursuance of section 4 of theact of congress approved I1 think
june 1874 in brief there were at
finstfirst thirty grand jurors selected in the
mode prescribed by the statute I1 do
not understand that there is anyonany ob-
jection to that but twenty five of
them were illegal grand jurors unless
these challenges that were interposed
were wrongful the grand jurors ex-
cused fifteen of them I1 believe were
asked these questions

do you believe in the doctrines and tenets
of0 the mormon church

do you believe in the doctrine of0 plural
marriage as taught by the mormon church

do you believe it is right forarora man to
have more than one wife living
at the same tinietime F

and each of these grand aurorajuror an
1

these auestquestionsionslons in the affirms
giveand was excused and other jurors
were selected in the following mode as
provided in section four

itif during any term of0 the district court
any additional grand or petitatit jurors may bePInecesary the same challsh be drawn from
the said box by the united states marshal
in open court but if the attendance of those
drawn cannot be obtained in a reasonable
timeother names may be drawn in the same
manner

these were after the fifteenalfteen were ex-
cused the additional jurors selected in
the mode prescribed so it resolved
at last into the question whether the
act of congress so iauch of it as is
applied in this case which is found I1inU
the revised statute book section 1039
and this statute of the united states
passed at the first session of the gene-
ral concongressress in 1882 shall hold the sta-
tute derlderidescribesbes first the crime of polypolyga-
my

lu
and without reading a descriptiondescriptionfonlon

of that crime because it is
stood it imposes a punishment inperon per

tons guilty of it by a fine of not more
than goo and imprisonment for ata termerm
of not more than five years and fur-
ther

far-
ther provyproviprovidesldesides that

secsee 3 that if any male person in a1 terr-
itory or other piaplaplace aseraver01 er which the unitedcited
states have exclusiveexclusa e jurisdiction hereafterter
cohabits with more than one woman he
shallieshall be deemed guilty of a misdemeanor
and on conviction thereof shall bobe punished
by a fine of not more than three hundred
dollars or by imprisonment foror not more
than sixsiv months or by both said punish-
ments in the discretion of thetha court

and then section 5 provides
secseca 5 that ananyin any prosecution for bigamy

ppolygamy or utaulaunlawfulfuiful under
any statute of ththe unitedunited states it L hallhali be
sufficient causee of chchallengelenge to any person
drawn or sumsummoned as a juryman
man first ththatat liehe is or has been living in the
practicetico of bigamy polygamy or unlawful
ecohabitationtation with more than one wowomanP or
that he is or hashaa been guilta of an ottense
punishable by either of the foregoing sec-
tions or by section liftyfifty three liundredhundred and
fifty two of the revised statutes of the uni-
ted states or the act of july first eighteen
hundred and sixty two entitled 1anI act to
punish and prevent thetho practice of poly
gainygamy in the territories of the united states
and other places and disapproving and an-
nulling certain acts of the legislative as-
sembly of the territoryry of utahugh or sec
ond that he believesit right for a man to
have more than one jiving and
wifenife at the same time or to live in the prac-
tice of cohabiting withmith more than one
woman and any person appearing or kotferr
ed as a juror or and cchallengedallenalien ged
on either of the foregoing grounds maybemay be
questioned on his oath as to wethe existence of
any such cause of challenge and other evi-
dence maybemaybomay bo introduced bearing upon the
question raised by suehsuch challenge and this
question shall be tried by thothe court butiset as
to the first ground of challenge before men-
tionedtion edthethe person challenged shall notbot be
bound to answer itif he shall say upon his
oath that he declines on the ground that his
answer may tend to criminateariminate himself and
it he shall answel as to saldsaid firstdrs t ground his
ananswersacr shall not be given in evievlevidencedeucedenee in
any criminal prosecution against himfarhim for
any offense named in sections one or three
of this act but itif he declines to answer on
any ground liehe shall be rejected as incom-
petent

that is the whole of section livefive
now tilethe question lsis whether this sec-
tion applies to a randgrand jury or simply
to a petit jury thelanthe languagewuaguagelsgeisis

that in any prosecution for bigamy poly-
gamygamy or unlawful cohabitation etc

the term prosecution it is insisted
should be limited here to a trial jjury
and not to a grand jury it will jebe
seen that thetiie languagelanguage expressed in
this section is

any person appearing or offered as a juror
or

the term juryman is used in its gen-
eral sense without qualifying by refer-
ence to a grand jury or to a trial jury
except so far as the last term which
says or it is not qualified

tilethe term jury or juror it is used in
its general sense and the term prose-
cution Is not in it

in any prosecution for bigamy polygamy
or unlawful cohabitation etc

the prosecution of the defendant
may be said to commence when
the process of the court according
to methods provided by law is com-
menced to be used against him when
Is that it is when the ranigrand juryjary
commences to investigate his case by
subpoenaingsubpoenaing witnesses and examining
them against him without that pro
beeding there is no such thinthing as a pro-
secutionse of a crime under ilethe laws 0off
this territory in this court except as
minor misdemeanors may be brought
by appeal but forroraforaa crime such as is
described here there can be no prose-
cution without the proceedingedin before
the grand jury it is a necessary part
of the prosecution and the term
should be held here to mean the whole
method from the beginning to tilethe end
which results in the conviction of thilthe
defendant or of any defendant

now if theretherelseisis any question as to
the meaning of a statute if it is sus-
ceptiblecep tible to two meanings it is always
proper to reterreler to the reason for tilethe
law to the wrong it is I1intended
to remedy what was it the inten-
tion of congress was to provide
an impartial jury by which to
try polygamy cases there can be
no question about that and it is as
important quite as much probably to
the defendant well not quite so
muchpinch though to the defendant but
it is ol01of the highest importance at least
that an impartial grand jury shall act
upon each case the case of each party
that is charged with crime it certainly
is of the highest importance that an
impartial jury shall act in each casecas it
is of great importance to ththe0 party in-
dicted if he is innocent A partial
grand jaryjury might indict an innocent
imanaa because they will act upon their
prejudices rather than the evidencetheleI1
do not say all men do some men are
abieableblebie to lay aside their prejudices but
it is important to the state and to the
people to have an impartial grand
jury because it would be a wrong to
have an innocent man indicted andalid it
would be a wrong also against the
public to permit a guilty malnomainoman to go un-
punished when there Is evidence susuf-
ficient to conconvictcondittvictvitt him that is the
method which the people of the united
states through the government
which they have provided
have adopted for the protection
of society the punishment of such
conduct as they deemcleem to be injurious
to society they have adopted this
method of prohibiting and preventing
what they have determined is injurious
to society as a crime and the reason
for this law Is as I1 suppose based on
this presumption that a man who be-
lieves it is right to commit the crimecrimel
which he is called upon to try cannot
be an impartial juror in the trial of
that man ilehe should not be influenced

by such a motive as thatthal if a man
bbelieveseveseyes for instance a man calledcallea
as a juror to try a man for murder
if he believes thehe man was rightsright in
committing the murdermurderhehe Is notnott zia
competent jjurorurpormor because he will bebeanin
fluenced by that belief or if a man is
charged with robbery if a juror who
tries him believes it was right lorfor the
man to commit the robbery he is13 not a
titfit man to urytry that man neither is he
lain ita case of bigamy or polygamy if a
man believes that it is right to
practice polypolygamygamy in a polypolygamygaldygaizy case
liehe cannot be an impartial auroraecord
ing to all human experience according
to human nature aa it exists becahe can-
not possibly bobe an impartial juror in a
trial of that kind because the condic
tion Is with him that the man is riright91lit
in practicingpracticing polypolygamygam F Nonotwith-
standing

twill
stan in all human laws to the con-
trary if he believes polygamy is a
command that it is a law prproclaimedocioclaimedalmed
by thothe almighty it makesmakes uno0 differ-
encedefice how many human lawslawa are passed
he will still believe that polygamy is
right because liehe thinks there is a high-
er law governing him

now the congress of the united
states intended to exclude this class
of men from participation in the duties
of jurors from acting either as grand
jurors or petit jurors and this is
based upon the principle I1 have stated
that is the reason I1 suppose fforor this
law the reason it was passed

now to construe thisahls law simply to
applyft to the petit jury and not to the
granddmn jury would certainly defeat the
purpose of the law and in myungmy judg-
ment would be contrary to the letter
as well I1 am of the ophalen that the
letter and spirit of thislaw both agree

I1 am therefore of the opinion that
i these jurors by their answers were
properlyproperly excluded could not haveEbeeneencen otherwise under this law without
disregarding it

other matters were discussed in the
discussion of this question but 1I
think tillsthis view of the case will dis-
pose of them the motion to set aside
the indictment Is therefore over-
ruled

ninairmafs richards asked that thecouricourt note an exception to the ruling
which was done

this decision was scarcely unexpect-
ed after the late series of astonishing
judgmentsjudgments and rulings which have ewem-
anated from the same high judicijudicial
source no one who kememrememberedbared his
honors order in the open venire mat-
ter last week could andulindulgee ththe hope
for a moment that he would loolookI1 I1uponpon
the grand jury which found the clclaw-
son

aw
indictment asasi in any way imper-

fectf

S U M M Q N S

1la the probate court inin and for salt lakecounty territory of utah I1

sarah andrews plaintiff
vs I1

joseph andrews defendant

the people of the Terrterritoryitry of utah sendsenti
greeting

to joseph andrews defendant

YOU AREaue HEREBY REQUIRED TO
appear in an action brought aagainstainest

lobateyouyona by the above named plaintiff iAin theprobate court of the county of salt lake
territory of utah and to answer the comcomm
plaintafiledd therein within ten days excle
sive of the day of serviceservicebervice after thetiie service
on you5 ou of summons if served within this
county or itif served out of this county but
in this district within twenty days other-
wise within fortyfotty days

the said action is brobrought to obtain a de-
cree from this court dissolving the marriamarriagee
contract existing between said plaintiff aadand
yvou on the ground of wilful desertion and
failurefabirc to furnish the ordinary necessaries
of life andandouabdouyou are hereby notified that itif
you fail to appear and answer the said comcomm
piaplaplaintint as above required the said plaintiff
willwll1 apply to this court for the prayed
torfor anuandand cost of suit

witness the lionllon eleasaeilasellas A
smith judge and the seal
off the probate court of salt

1 lalelaielalelake county territorylernlein tory olof
utah this athth day of sep-
tember in the year of our
lord one thousand eight
hundred and eighty four

w at JOHN C CUTLER clerk

sum loNsions
in the court in and for saitsalt lakelakke

county Utah Territory

william L welsh i i

vs
maryvmaryV welsh defendant

the people of the territory of0 utah sendbend
greeting itp laryiaryaary Y awill bdefendant cavouvocOU AaueAEE liereHEREBYhenebyBY REQUIRED TOI1 appear in an action braughtbrought against

mmelroilabyubyby the above named plaintiff in theprobate court otof the county of salt lake
territory of utah and to answer the com-
plaint alfedfiled therein within ten daysdavs extinex tintiu
sive of the day of service after the service
on you of summons itif served within thisthia
countyou nty or if served out of0 this county babutt
in this district within twenty days other
wise within forty days

the said action is brought to obtainob tainaln a de
cree from this court dissolving ththee marriagee
contract existing between said plaintiff anndd
yyou0 on the ground of willful desertion 0off
I1the plaintiff by the defendant for more
than one year last past and other causes set
dorthinforth in said complaint and you are here-
by notified that it you fail to appear andanswer the said complaint as above requir-
ed the said plaintiff willivill apply to this court
forthefor the relief prayed for and cost of suit

witness the lionilon eliaseilas A
smith judge and thetho seal
of the probate court of
salt lakelate county territory
of utah thistius third day of
september in the year of

thousand eight
hundred foursour f

JOHN C CUTLER
vitwit v lerlietiirk
0 F blandin attorney for plaintiff i a
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