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bof the Edmunds Act, which provides |
“that in any prosecution for bigamy,
polvgamy or unfawial cohabitation,
under any statute of the United States,
it shall besuflicient cause of challenve
t0 any person drawn or summoned as
ajurorortalesman * # # that he
believes it right tora man to have more
than one living and undivorced wife at!
the same time, or to live in the practice
of cohabiting with more than one wo-
man preclude ‘““Mormons’’ from the
right to siton a grand jury, where all

. cohabits with more than one woman,

tons gailty of it by a fine of not more
than $500 and imprisonment for a term
of not more than flve years, and fur-
ther provides that:

Sec. 3. That if any male person in a Ter-
ritory or 6ther place over which the United
States have exelusive jurisdiction, hen.-;:.nlfr

e
shall be deemed guilty of & misdemeanor,
and on conviction thereof shall be punished

by a fine of not more than three hundred
dollars or by imprisonment for not more |

ments, in the discretion of the court.

than six months, or by both said punish- |

by such a motive as that. If a wman
believes, for instance—a man called
as a juror to try a man for murder—
if he believes the man was right. in
committing the murder, he is not a
competent juror, becanse he will be in-
fluenced by that Belief. Or if a man is
charged with robbery—if a juror who
tries him believes it was right for the
man to commit the robbery, he is not a

| fit man to try that man; neither is he

ia a case of bigamy or polygamy. If a
man believes that it is right to

kinds of indictments are to befound,
its plain meaning being that in certain
trial juries, after the indictment has

And then Section b provides:

been found, persons entertaining
a certain belief may be exclad-
ed. The empapelling of a

grand jury is not a prosecution for
polygamy or bigamy any more than for
murder or burgalnry
mons’’ could be asked certain gques-
tions and excused on making an atlir-
mative answer to them, the non-**Mor-

: but if the ‘*Mor- !

mouns’ should have been asked the
same questions. The latter were not
asked if they believed it right to co-
babit with more than one woman,
which was as much a disqualitication
as belief in Eolygam , and there was
wanifest all the way ugh a dispo-
sition to create sucha ]u;{v as was not
provided for by law. r. Richards
contended that a person suspected of
crime had rights before the law which
would shield him from baseless and
vexatiousindictments, where the latter
were illegaily found, as much as from
conviction by a packed jury.

At the conclusion of his a gument
the court took a recess, and on re-as-
sembling at two p.m.'listened to the
reply of C. S. Varian, Ksq., Assistant
Prosecuting Attorney, who argued that
the provisions of the Edmunds bill in
regard to the qualifications of jurors
on polygamy cascs, were applicable to
grand jurors as well, and hence that
this grand jury was a legal ene. He
declared that the point made by de-
fendant’s attorney that the **Mormon"’
mcmbers had been asked certain ques-
tions regarding cohabitation which
had not been put to the non-**Mor-
mons,'’ had no weight, from the fact
that this was a matter purély optional

with the prosecuting attorney. He
cited authorities to show that
the only ground defendant
could have for his motion

would be in proving that the requisite
nuamber of ballots was not drawn from
the jury box, and that the notice of the
drawing was not given in the manner.
provided by law, and that the drawing
was not had in the presence of ollicers
designed by law :but that these steps
having been regular and fully complied
with, there was no legal standing for

polygamy, or unlawful cohabitation, under
any statute of the United States, it =hall be
HuﬁiﬂiEﬂt cause of challenge to any person
drawn or summoned as a juryman ortales-
man, first, that he is or has been living in the
wactice of bigamy, polygamy, or unlawfual
cohabitation with more than one weman, or
that he is or has been guilty of an oifense
punishable by either of the foregoing see-
tions, or by section fifty-three hundred and
fifty-two of the Revised Statutes of the Uni-
ted States, or the act of Jaly first, eighteen
hundred and sixty-two, entitled ** An act to
punish and prevent the practice of poty
gumy i the Territories of the United States
and other places, und disapproving and an-
nulling certain acts of the legislative as-
5{:1111:1[3' of the Territory of Utah,"” or, sec-
ond, that he believes'it right for a man to
have more than one living and undivoreced
wife at the same time, or to live in the prac-
tice of cohabiting with more than one
woman ; and any person appearing or oifer-
ed as a juror or talesman, and challenged
on either of the foregoing grounds, may be
questioned on his oath as to the existence of
any such cause of challenge, and other evi-
dence may be introduced bearing upon the
question raised by such challenge; and this
question shall be tried by the court. bBut as
to the fivst ground of challenge before men-
tioned, the person challenged shall not be
bound to answer if he shall say upon his
oath that he declines on the ground that his
answer may tend to eriminate himself; and
it he shall answe: as to said first ground, his
answer shall not be given in evidence in
any eriminal prosecution against him for
any ofiense named in sections one or three
of this act; but if he declines to answer on
any ground, he shall bhe rejected as incom-
petent.

That is the whole of section five.
Now the question is, whether this sec-
tion applies to a grand jury or simply
to a petit jury. The language is:

That in any prosecution for bigamy, poly-
gamy, or uniawful cohabitation, etc.

The term prosecution, it is insisted,
should be limited here to a trial jury,
and not to a grand jury. It willbe
seen that the language expressed in
this section is:

Any person appearing or offered as a juror
or tulesman.

The term juryman is used in its
eral sense without qualifying by refer-

the motion to quash the indictment by
reason of the illegal nature of the em-
panelling of the jury.

Mr. Richards, in his closing argu-

ment, showed that the authorities
quoted by Mr. Varian were not applic-
able to the state of affairsin this Ter-
ritory,where there were two legislative
lgudl.eu, the Congress of the United
States and the Territorial Legislature,
and referred at some length to the jury
system which obtains here, and to its
history from the beginning, making a
strong and concise argument in sup-
port of his motion.

The matter was taken under advise-
ment until 10 o’clock this morning, at
which hour, in the presence of a full
bar, the following was rendered by
Chief Justico Zane as his

DECISION,

This is an indictment for polygamy
and the objection to the indictment is
that the grand jury was not a legally
constituted grand jury and the reason,
as [ understand—the substantial rea-
son is that certain grand jurors were
excused illegally and certain others
were placed on the grand jury in con-
sequence, that ought not to have been
there. Itappears from the statement
of facts pleaded to by the attorneys fo:
the prosecution and for the defendant
that sthe grand jury was first se-
lected in pursuance of section 4 of the
Act of Congress approved, I think,
June 23d, 1874. In brief, there were at
first thirty grand jurors seiected in the
mode prescribed by the statute. I do
not understand that there is any ob-
jection to that; but twenty-five of
them were illegal grand jurors, unless
these challenges that were interposed
were wrongful. The grand jurors ex-
cused, fifteen of them I believe, were
asked these questions:

Do you believe in the doctrines and tenets
of the Mormon Church? :
Do you believe in the doctrine of plaral
marriage as taught by the Mormon Church?
Do you believe it is right for a man to
have more than one undivorced wife living
at the same time? g1

And each of these grand jurors an-
swereG these guestions in the affirma-
tiveand was excused, and other jurors
were selected in the following mode as
provided in section four:

If daring any téerm of the distriet court
any additional grand or petit jurors mn[y he
necesary, the same =hall be drawn from
the said box by the United States marshal
in open court; but if the attendance of those
drawn cannot be obtained 1n a reasonable
time,other names may be drawn in the same
manner,

These were, after the fifteen were ex-
cused, the additional jurors selected in
the mode prescribed. So it resolved
at last into the question whether the
act of Con 30 lmnch of it as is
nEplled in this case which is found in
the Revised Statute book, section 1039,
and this statute of the United States
passed at the first session of the gene-
ral Congress in 1882 shall hold. The sta-
tute describes first the crime of polyga-
mty, and without reading a description
of that crime, because it is welljunder-
stood, it imposes a punishment on per-

ence to a grand jury or to a trial jury,
except so far as the last term, which
says, ‘‘or talesman;’’ it is not qualifled
—the term {ur}* or juror—it is used in
its general sense, and the term prose-
cution is notin it.

In any prosecution for bigamy, polygamy,
or unlawitul cohabitation, ete.

The prosecution of the defendant
may be said to commence when
the process of the court, according
to methods provided by law, is com-
menced to be used against him. When
is that? It is when the grand jury
commences to investigate his case b
subpcenaing witnesses and examining
them against him. Without that pro-
ceeding there is no such thing as a pro-
secution of a crime under the laws of

| this Territory in this Court except as

minor misdemeanors may be brought
by appeal; but fora crime sach as is
described here, there can be no prose-
cution without the proceeding before
the grand jury, it is a necessary part
of the prosecution, and the term
should be held here to mean the whole
method from the beginning to the end,
which results in the conviction of the
defendant or of any defendant.

Now, if there is any question as to
the meaning of a statute—if 1t is sus-
ceptible to two meanings—it is always
roper toreter to the reason for the
w—to the wrong whichk it is intended
to remedy. What was it? The inten-
tion of Congress was to provide
an impartial jury l{g which to
try polygamy cases; ere can be
no question about that; and it 1s as
important—quite as much probably to
the defendant — well, not quite so
much, though, to the defendant; but
it is of the h gl:lesl; importance at least,
that an impartial grand jury shall act
upon each case, the case of each party
that is charged with crime; it certainly
isof the highest importance that an
impartial jury shall act in each case. [t
is of grea.t importance to the Kﬂ-rt] in-
dicted if he is innocent. partial
grand jury might indict an innocent

prejudices rather than the evidence; [
do not say all men do, some men are
able to lay aside their prejudices; but
it is important to the State and to the
people to have an impartial grand
jury, because it would be a -wrong to
have an ipnocent man indicted, and it
would be a wrong, also, aguinst the
public to permit a guilty man to go ua-
unished when there is evidence su!-
cient to convict him. That is the
method which the people of the United

method of prohibiting and preventing
what they have determined is injurious
to society asa crime, And the reason
for this law is, as 1 suppose, based on
this presumption: that a man who be-
lieves it is right to commit the crime
which he is called upon to try, ,cannot
be an impartial juror in the trial of

that man, He should not be influenced |

' practice polvgamy, in a polygamy case
' he cannot be an impartial juror accord-

See. 5. That in any prosecation for bizamy, | U8 toall human experience, according | -_,

to human natare as it exists; he can-
not possibly be an impartial juror in a
trial of that kind, because the convic-
tion is with him that the man is right
in gmct‘.iciug polygzamy. Notwiih-
standing all human laws to the con-
trary, if he believes pulyg;nmf is a
command, that it is a law proclaimed
by the Almighty—it makes no differ-
ence how many human laws are passed,
he will still believe that pﬂl{'sgﬂm}" is
right, because he thinks there isa high-
er law governing him.

Now, the Congress of the "United
States intended to exclude this class
of men from participation inthe duties
of jurors, from acting either as grand
jurors or petit jarors. And this is
based upon the principle I have stated.
That is the reasou, I suppose, for this
law—the reason it was passed.

Now, to construe "this law simply to
apply to the petit jury, and not to the
grand jury would certainly defeat the
purpose of the law, and, in my fudg-
ment, would be contrary to the letter
as well. 1am of the opiaion that the
letter and spirit of this'law both agree.

I am therefore of the opinion that
these iururs by their answers were

roperly excluded; could not have

een otherwise under this law without
disregarding it.

Other matters were discussed in the
discussion of this question; but 1
think this view of the case will dis-
pose of them. The motion to set aside
the indictment, is, therefore, over-
ruled.

Mr. F. S. Richards asked that the
court note an exceptionto the ruling,
which was done,

This decision was scarcely unexpect-
ed, after the late series of astonishing
judgments and rulings which have em-
anated from the same high judicial
source. No one who remembered his
Honor's order in the open venire mat-
ter last week could indulge the hope
for a moment that he would lock upon

gen-,

man; because they will act upon their |

States, through the government
which they have provided,
have adopted for the protection
of soclety—the punishment of such
conduct as they deem to be imjurious|
to society; they have adopted this

the grard jury which found the Claw-

fimn indictment as! in any way imper-
ect.
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SUMMONS.

In the Probate Court, in and for Salt Lake
County, Territory of Utah.

Rarah Andrews, Plaintiff,

ﬂ’t
Joseph Andrews, Defendant.
The People of the Territory of Utah send
Greeting:

To Joseph Andrews, Defendant.

YﬂU ARE HEREBY REQUIRED TO
1

you hyptha above-named plaintiff

pear in an action brought sagainst

in the
Probate court, of the county of Salt Lake,
Territory of Utah, and to answer the com-

sive of the day of service) after the service
on you of summons—if served within this
county ; or, if served out of this county, but
in this district, within twenty days; other-
wise within forty days.

The said action is brought to obtain a de-
cree from this court disso ring the marriage
contract existing between said plaintiffi and
vou, on the ground of wilful desertion and
failure to furnish the ordinary necessaries
of life. And you are hereby notified that if
you fail to appear and answer the said com-
plaint as above required, the said plaintiff
will apply to this court for the relief prayed
for and cost of suit.

Witness, the Hon. Elias A.
smith, Judge, and the Seal
of the Probate Court, of Salt
Lake Connty, Territory ol
Utah, this sth day of Sep-
tember, in the year of our
Lord omne thousand eight
hundred and eighty-four.

JOHN C. CUTLER, Clerk.

[SEAL.]

w 6t

SUMMONS.

In the Probate Court, in and for Salt Lake
County, Utah Territory.

William L. Welsh, Plaintiff,
1's.
Mary V. Welsh, Defendant,

The People of the Territory of Utah send
Greeting: _ |
. To Mary V. Welsh, Defendant.

OU ﬂBEiHEREBY RI::F -
. appfar in an actiom brought against
f’o by I;E.e above named plaintiff i'i:l the

robate Court, of the County of Salt Lake,
Territory of Utah, and to answer the com-
plaint filed therein within ten days (ex«lu-
sive of the day of service) after the service

County ; or, if served out of this County,but
in this district, within twenty days; other-
wise within forty days.

The said action is vrought to obtain a de-

cree from this court dissolyving the marriage
contract existing between said plaintiff and

the plaintiffi by the defeadant for more
than one year last Ipaat and other causes set
forth in said complaint. And you are here-
by notified that if you fail to appear and
answer the said complaint as above requir-
ed, the said Plaintiﬂ will apply to this court
for the relief prayed for amrnuat of suit,
Witness the Hon. Elias A.
Smith, Jaodge, and the seal
of the Probate Court, of
Salt Lake County, Territory
of Utak, this third day of
September, in the year of
ourlL.ord oné thousand eight
hundred and eighty-four,

JOHN C. CUTLER,
wit vierk,

[sEAL.|

C.F. Blandin, Attorney for Plaintiff.
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The Lightest Draught Sulky Plew Made.

Is by far the simplest constructed and easiest handled Plow in the Market.

For S by HOWARD SEBREE GO, &t Bein Wagon Depo,

SALT LAKE axp OGDEN, UTAH; WEISER, CALDWELL, SHOSHONE,
MOUNTAIN HOME, IDAHO. Jds&w
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GENERAL DEALER IN

MACHINERY,

OF ALL KINDS.

-

AMES STEAM ENGINES,

LEFFEL TURBINE WHEELS,
EKNOWLES STEAM PUMPS.

Wood Working Machinery.

i

TIHHE CELEBRATED ROWLEY & HERMANCE

SWEEPSTAKES PLANERS and MOULDERS.

Ly p——

-

COOPER & CO, AND LANJg M'E'G CO.

SAW AND SHINGLE MILLS,

AND ANY AND ALL KINDS OF :
WOOD WORKING MACHINERY.
it ALBC) vt

FI.OUR MIIXI:IXI.

Mackhinery and Supplies of all kinds.

5

A& Correspondence Solicited and Estimates cheerfully given.




